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ADVERTISEMENT. 



Since the late Act^ for the more effectual administration of justice 
in England and Wales *, many highly useful and important gene-i 
ral Rules of practice have been promulgated by the court of Ex-i 
chequer^ in Michaelmas Term^ 1830 ; and by all the judges of the 
courts of King's Bench, Common Pleas, and Exchequer, in Trinittf 
term, 1831, and Hilarif term, 1832. 

The Rules of the court of Exchequer, were principally occasioned 
by the admission of attornies of the King's Bench, and Common 
Pleas, to practise in that court, under the 10th section of the above 
act ; and by the transfer of suits at law thereto, under the 14th 
section, from the courts of Session of Chester, and Great Sessions 
in Wales : and they may accordingly be classed under three heads, 
first, respecting officers of the court, and their fees; secondly, 
points of practice, relating to matters over which that court has a 
peci^/tar jurisdiction ; and thirdly, the times and modes of proceeding 
in that court, on the removal of causes from Chester and Wales, 

The general Rules, promulgated by all the judges, are founded on 
the 11th section of the above act, by which it is enacted, that ''in 
all cases relating, to the practice of any of the courts of King's 
Bench, Common Pleas, or Exchequer, in matters over which the said 
courts haire a common jurisdiction, it shall be lawful for the judges 
of the said courts jointly, or any eight or more of them, including 
the chiefs of each court, tb make general rules and orders for regu- 
lating the proceedings of all the said courts." 

■ 1 1 Geo. IV. & 1 W. IV. c. 70. 



Tlie Rules of Trimty term* 1831 » chiefly relate to the putting in 
and justifying of special l;)ail ; th^ shortening of declarations^ in 
actions of assumpsit, or debt, on bills of exchange^ or promissory 
note^ and the common counts; the delivery of particulars of the 
plaintiff's Remand, under those counts ; the time for delivering de- 
cjaratiox^ de be^ e^sse, and service of . declarations in ejectment ; 
the tix^Cifor pjie^di^g ; rules to plead several matters ; and judgment 
, of n^nj^rof 3^^' > . . 

Wfe chi6f object and intention of the general Rules promul- 
gated by all the judges, in Hilary term last, seem to have been, 

' (as expressed in the preamble to the first rule,) that the Practice of 
the courts of King's Bench, Common Pleas, and Exchequer of 
Pleas, should, as far as possible, be rendered uniform : and they 

', ,will be found tocontaiu many very important regulations, calculated 
to settle and improve the practice of the courts, and to render 
the proce^ing^ therein more expeditious, and less expensive to 
the jt)uit<9r& For these purposes, the Time required and allowed for 

. different proceedings, in the course of the suit, is fixed and ascer- 
tained : Notices, and demands, are required to be given and made 
in particular cases, to prevent surprise upon the parties: Some 
Rules, and Entries of proceedings, which were considered unneces- 
sary, have been abolished : Other rules, which were formerly 
drawn up on the signature of counsel, may now be obtained on a 
judge's order, or application of the party ; and several rules, which 
were formerly rules nisi in the Common Pleas, are directed in fu- 
ture to be absolute in the first instance : Costs are not allowed to 
the plaintiff, fdr repeating the original writ, iti declarations <i A tres- 

' ^ass, and ejectment, &c.j nor tipon any counts, or issues, upon 
which he has not succeeded : and the costs of all issues found for 
t1ie defendant, are directed to be deducted from the plaintiff's costs. 

« 

Some salutary regulations are also made, in order to lessen the ex- 
pense of witnesses. 



ADV£RTISEM£]ffT. ' y 

To elacidate and explain the foregoing Rules^ whicb appear to 
haTe been framed with great care and accacacy, it aoenrred to the 
Author of the *^ Practice of the Courts of King^s Beach^" &c that 
it might be useful to publish the Rnles^ with short introductory 
statements of the practice^ as it existed before they were made ; and 
to arrange them in the order in whidi they happen in the course of 
the suit. With that riew, he has employed so much of his time, 
during the present vacation, as was not necessarily occupied by pro- 
fessional business, in extracting from the ninth edition of his book, 
such passages as seemed to be applicable to the late rules : and as 
no better arrangement suggested itself, he has adopted that of the 
above work; to which the present publication is intended as a 
further Supplement. 

The whole of the Rules will be found in the'following ps^s ; and 
each rule, for the most part, forms a separate paragraph, stating, 
when necessai'y, the previous practice, and afterwards the rule itself* 
To each paragraph there is a mai^inal abstract of its contents, un- 
der which will be found the page, or pages, in the »i«4.A' edition of 
the Practice, to which it relates. 

An Appendix is added of Practical Forms, prescribed by the Rules, 
or which may be of use to the Practitioner in acting under them. 
And there is a Table prefixed to the work, of all the Rules con- 
tained therein ; and also, for the convenience of former purchasers, 
a Table of Parallel Pages, in the last three editions, where the 
rules may be introduced or referred to. 

To the whole there is a copious Index, in which the Practical 
Forms are included; and particular attrition has been paid to the 
titlesy Affidavits, Bail, Costs, DeclaratiJOn, Motions, Notke-g Pleas 
and Pleading, Rules, and Time: and all the rules in the 'f J^Xr 
chequer of Pleasy" are indexed under tjiat title* 



Yl ADVERTISEMENT. 

In addition to the Rules of Courts some observations will be 
founds in the fifth Chapter^ on the Terms, and .Returns of original 
writs, &C. as they are now fixed and regulated by the statutes 11 Qeo. 
IV. & 1 W. IV. c. 70. § 6. 4k 1 W. rV. c 3.; and, in the 
Appendix, there is a general Table of Terms and Returns, and 
a particular one, of those for the present year. 

Temple, 
Harch 28t]i, 1832. 
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sealed. 88. 95. 

76. Praecipe ^/br Writ of Habere Facias Possessionem, 

unnecessary. 95. 
77* Teste and return cf Ca. Sa. tojix Bail. 88, 9. 

78. Costs on Plaintiff *s quashing his own Scire Facias. 

90. 

79. Scire Facias to revive Judgment, more than ten years 

old. 89, 90. 

80. Scire Facias on Recognizance^ where brought. 90. 

81. Signing Judgment, for Non-appearance to Scire 

Facias. Id. 91. 

82. Appearance, by Bail or Defendant, on Scire Facias. 

91. 

83. Writ of Error, from what time a Supersedeas. 92. 

84. Staying Proceedings against Bail, pending Error. 57- 

85. Time jor proceeding to Trial, or final Judgment and 

Execution, against Prisoner. 36, 7- 

86. List of Prisoners supersedeahle, to be presented to 

Judges. 37- 

87. Notice ^ Writ qf Error, ^q. to be given by Pri^ 

soners. Id. 38. 

88. Discharge of such Prisoners. 38. 

89. Judge's Order for Discharge of Prisoners, for not 

Declaring, Sfc. Id. 39. 

90. Rule or Order for Discharge qf Debtor, in Execution 

for Small Debts. 39. 

91. Summons and Order to deliver, or tax. Attorney's 

BUI. 34. 

92. One Appointment only necessary for taxing it. Id. 

93. Lien (^Attorney, on setting off Debt or Costs. 35. 
. , 94. Vlnries CsLmas need not be stamped. 11. 

^ . 95. Entering Proceedings of Record, not necessary to 

charge Defendant in Execution. 37* 

96. Sidc'bar Rules may be obtained on hist Day of 

Term. 53 

97. Enlarging Rules, without Notice. 55. 

98. Application to compel Security for Costs. 58. 

99. Compounding penal Aetion^ when part of Penalty 

goes to Crown. 60 

100. Withdrawing Plea, by Defendant in person. 61, 2. 

101. Judge's Order for good. Jury, on Inquiry. 62. 

102. Order for Copyhold Tenant to inspect Court Rolls 

64, 5 
b 
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reg. I. Fob bbndbrino Pbagticb uni^'orm : 

§ 103. Rule to change, or bring back. Venue. 66. 

104. Costs when Money is paid into Court, in Actions 

which are consolidated, 68. 

105. Entry of Continuances not required, after Judg^ 

ment by Default. 73. 

106. Rule- to Discontinue, how obtained, and form of Rule. 

Id. 

107. Signing Pleadings. 71 • 

108. Rule to Rejoin, tn what cases unnecessary. 7^* 

109. Entry cf Imparlances, on distinct Roll, unneces-- 

sary. Id, 75. 

110. Pauper, Costs. 5. 

reg. II. Amount of Debt and Costs to be endorsed on Process, 

Sfc. 15. 

III. Time for filing or delivering Declaration de bene esse. 

48. 

IV. Original Writ not to be repeated in Declaration. 45. 
V. Attachment against Sheriff, or Bail-Bond, standing as a 

Security. 32. 
VI. Expense of Witness, to prove Copy of Judgment, i^c. 

80> 3. 
VII. The like, to pcove Handwriting to, or Executiof^ of. 

Written Instrument. o3. 
VIII. Computation of Time, and when Days are reckoned ex- 
clusively or inclusively. 10. 50. 
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GENERAL RULES, &c. &a 



CHAP. IL* 



Of the Officers of the Courts^ and their Fees^ &c. 

In the Common Pleas^ by a late rule % reciting tliat> by tbe ancient Fee to protho- 
course of this courts the fee paid to the prothonotaries for the en- ^try of dnlar* 
try of every declaration in a cause^ has hitherto been of right pay- ■*^**°» ™ ^ ^' 
able at the time of filing thereof; and that it was expedient that ^^' ^^* 
for the future the practice of the court should be made conformable 
to that of the respective courts of King's Bench and Exchequer^ 
so £ur as regards the time of such payment ; it is ordered^ that 
from and after the essoign day of the then next Trinity term> 
the fee due to the said prothonotaries for such entry as aforesaid, 
may be paid at any time previously to entering the issue^ or passi- 
ing the record in each cause ; or in case there shall be no record, 
at any time previously to signing interlocutory or final judgment : 
'^ And further^ that in all cases where there shall be no judgment, 
" the said fee shall be payable at the time of taxing costs, where 
'' the proceedings in any cau^e are stayed, or such cause terminated 
" by any rule of this court, or order of a judge." 



tt 
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In pursuance of the late act, for the more effectual administra- Rules respecting 
tion of justice in England and Wales **, the following rules were ^^^ ^f -^^ 
made by the Barons of the Exchequer, respecting the officers of the c*»^"er, and 

v ft^ ir XCC8* 

court of Exchequer of Pleas, and their fees : p^ -g 

That " the several fees thereunder mentioned S sh^ and may 

" continue to be taken by the sworn and side clerks of this court. Fees of sworn 
the same being for duties to be performed by them as officers of 



tt 



* The rules being arranged in tbe spond with that work, 
order of Tidd^s Practice, it has been • R. E. 1 W. IV. 7 Ring. 666, 6. 

thought right to number the Chapters ^11 Geo. IV. & 1 W. IV. c.70. $ la 

accordingly, so as to make them corre- ' Append. § 1. 



Chap. II. 



Duties of sworn 
and side clerks. 



Duties of 

muter. 



Office hoursy at 

Exchequer 

office. 
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OF OFFICERS OF COURTS^ AND THEIR FEES, &C. 

'^ the courts similar to the duties of the other superior courts : And 
'^ it is further ordered, that, in the taxation and allowance of costs, 
such fees shall be distinguished from, and form no part of the 
fees and charges which shall be allowed to the attornies who 
" have been, or shall be admitted to practise, under and by virtue 
'* of the said act, but the same shall be allowed as disburse- 
" menu." • 
That *' the several duties for which fees are appointed in the said 
schedule, shall be performed by the sworn and side clerks of the 
said office, or their sufficient deputies or deputy, on the request of 
the persons admitted to practise as attornies in this court, within 
the hours and times thereinafter appointed, whereupon such fees 
as aforesaid shall become payable.''^ 

That '^ the several duties theretofore performed by the clerk of 
the pleas, or his deputy, at the insttoee of the sworn or side 
clerks of the office of pleas, shall thereafter, at the instance of, 
and for the attornies admitted as aforesaid, be in like manner per- 
formed by the said derk of the pleas, or his deputy, on payment 
" of his lawful fees for the same." * 

That ** the said office of pleas shall be kept open for business 
every day, (Sundays, Christmas day. Good Friday, Easter Monday, 
Ascension day, and Midsummer day, and days appointed for pubUc 
'' feasts, thanksgiving, or fasts, excepted,) from the hour of eleven in 
the morning, till three in the afternoon, aiid from^v^ o'clock in the 
afternoon, till nine o*cIock at night, during term, and for sixteen 
days after an issuable term, and for ten days after a non-issuable 
''term; and at other times, till seven o'clock in the evening*"^ 
And, by a subsequent rule ^ '' the Exchequer office of pleas is to be 
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• R. M. 1 W. IV. reg. 1. § 1. 1 
Cromp. & J. 270. 1 Tyr. Rep. ]54v5. 

^ Id. § 2. 1 Cromp. & J. 272. 1 
Tyr. Rep. 166. 

* Id,%^ 1 Cromp. & J. 272. 1 
Tyr. Rep. 156. It may here be proper 
to notice^ that there is a bill brought in 
by Lord Lyndhurgtt and now depending 
in Parliament, for the better regulation of 
the duties to be performed by the aflScen 
on the plea or common law aide of the 
Court of Exchequer ; by which it is in- 
tended that there shall he fife principal 



oAoprs on the plea aide of that ooyut, ex- 
clusive of the derk of the pleas, whose 
office is not to be ag^n filled api but to 
cease and determine upon his demise; 
and that three of these officers shall per- 
form the duties of master and prothono- 
tary, another the duties of clerk of the 
rules, and the other the duties of filazer 
of the said court; and the said officers 
ffhall be styled and designated acoordlflgbr* 

*H.M. I' W^ |V« 9^« I; §4 1 
Cromp. & J. 272. 1 Tyr. Rep. 160* 

• R. M. 2 W. IV. 2 Ci^Dip^ & J« 1* 



•OF THB £KTRT CP ATTOBNIES' NAlfES^ &C. 
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kept open as follows^ that is to say^ during term, and one week Chap. II. 

after every term, from eleven o^dock in the morning, until three 
'^ o'clock in the afternoon, and from six to nine o'clock in the even- 
'' ing ; and at other times, from eleven o'clock in the morning, nn- 
** til ftmr o'dock in the afternoon, the usual holidays excepted, 
'* when the said office is to be closed." 

And that ^Mn aU actions which, before the first day of the then Appointment of 
'* present term, were pending in this court, the parties, plaintiffs or J^"™'^ j J™" 
^' defendants, shall and may be at liberty to apply to one of the ba- fen4. actions pre- 
'' XGBB df this court, for an order appointing any person, who shall menc^ "" 
*' then be an attmney of this court, to be his or her attorney, in 
" further prosecuting or defending such action, upon undertaking to 
" pay the sworn or side clerk previously employed by him, his costs 
'> incurred in sucb action, to be taxed, if required, by the master; 
^ and that service of such order on the opposite party or parties, or 
'^ his or her attorney, shall be sufficient notice to him or them of 
*' such appointment." * 

• R. M. 1 W. IV. reg. 1. § 5. 1 Cromp. & J. 272, S, 4. 1 Tyr. Eep. 157. 



CHAP. HI. 



Qf the Entry ^ Attornies' Names, and Places q^ 
^ Abode; and Service of Notices, &c. in Exche- 
quer of Pleas. 

rN the Exchequer of Pleas, there is a rule *, similar to that in the Entry of attor- 
Ring's Bench, of HU. S Geo. III., that " the derk of the pleas, or places of abode, 
" his deputy, shall forthwith cause to be prepared, a proper alpha- '" book kept at 
'^ betical book, for the purposes after mentioned ; and that the same in Exchequer. 
" shall be publicly kept at the office of the clerk of the pleas, to Prac, 72. 600. 
** be there inspected by any attorney admitted to practise in that 

* R. M. 1 W. IV. reg. U. $ 8. I Cromp. & J. S77, 8« 1 Tyr. Rep. 160. 
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4 OF SERVICE OF NOTICES^ &C. IN EXCHEQUER. 

Chap. III. " court, or his clerk, without fee or reward ; and that every attor* 

ney admitted in this court, and residing in London, or within ten 
miles of the same, shall forthwith enter in such book, in alpha- 
betical order, his name and place of abode, or some other proper 
place in London, Westminster, or the borough of Southnarh, ost 
** within one mile of the said office, where he may be served with 
notices, summonses, orders, and rules, in causes depending in this 
court ; and every attorney hereafter to be admitted, and prac- 
tising and residing as aforesaid, shall, upon his admission, make 
the like entry ; and as often as any such attorney shall change 
his place of abode, or the place where he may be served with no- 
^^ tices, summonses, orders, and rules, he shall make the like entry 
Service of no- *' thereof in the said book." And that *' all notices, summonses, 
tices, &c not re- t€ orders and rules, which do not require personal service, shall be 

quinng personal , 

service. '^ deemed sufficiently served on such attorney, if a copy thereof be 

left at the place lastly entered in such book, with any person re- 
sident at or belonging to such place ; and if any such attorney 
shall neglect to make such entry, then the fixing up of any no- 
tice, or the copy of any summons, order or rule for such attorney, 
in the said office of pleas, shall be deemed as effectual and suf- 

'* ficient, as if the same had been served at such place of residence 

" as aforesaid." 
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Service of no- 
tices, &c. after 
appearance. 

JPrac. 72. 600. 
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There is also a rule, in the Exchequer of Pleas S that '^ in all 
cases where the defendant shall have appeared in any action in 
the office of pleas, and in cases where the plaintiff has entered 
appearance therein according to the statute, and the defendant 
shall, by an attorney of that court, have given notice in writing to 
the attorney for the plaintiff, or his agent, of his being authorized 
to act as attorney for such defendant, all proceedings, notices, and 
summonses, rules and orders, which, according to the practice of 
that court, were theretofore delivered by the sworn or side clerks 
of the other party, plaintiff or defendant, be delivered to, or served 
upon the attorney or attomies of the other party, plaintiff or de- 
fendant." 



• R.M. 1 W.IV.wg. IL§9. 1 Cromp. & J. 278. 1 Tyr. Rep. 160, 61. 
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CHAR IV. 



Of the Authority to prosecute or defend ; and 

qf Paupers, and Infants. 

It was anciently the course of the King's Bench^ to enter the Entry of war- 
warrants of attorney to prosecute or defend on a particular roU, on what roll*^' 
kept for that purpose*; but this course was altered in the time of iVtic. 95. 7S4. 
Wright, Ch. 5., who caused them to be entered on the top of the 
issue roU \ In the Common Pleas^ they were formerly entered by 
the derk of the warrants on distinct rolls, which were filed in the 
bundle of common rplls in that court. But^ by a late rule of all the 
courts S *' warrants of attorney to prosecute or defend ghall not be 
*' entered on distinct rolls^ but on the top of the issue roll." 

If a pauper give notice of trials and do not proceed^ or be other- Pauper may be 
wise guilty of improper conduct^ the court will order him to be dis- ^Jtsfor not^^ 

paupered * : and until this were done, they would not formerly have proceeding to 
*^ *^ ^ ^ trial, though not 

made any rule about costs ^ But, by a late rule of all the courts '> dispaupered. 
'* where a pauper omits to proceed to trial, pursuant to notice, or Prac. 96. 759. 
*' an undertaking, he may be called upon by a rule to shew cause, 
*' why he should not pay costs, though he has not been dispaupered." 

In the King's Bench, it was formerly considered, that a special Efiect of special 

J..1. i»i» ' /> A ^ • u admission of 

admission of a guardian for an infant to appear in one cause, would prochein amy or 

serve for others «. But, by a late rule of all the courts \ *^ a special guardian for an 

infant. 
'' admission of prochein amy or guardian *, to prosecute or defend _^ 

** for an infant, shall not be deemed an authority to prosecute or 

defend, in any but the particular action or actions specified.' 



(( 



i» 



■ 1 Salk. 88. k R. H. 2 W. IV. n^. I. § 2. 

^ IdUmi, R. E. 4 Jac. II. K. B. > In the King's Bench, th^e is a rule 

* R. H. 2 W. IV. reg, I. § 1. drawn up, on a judge's Jiat, for the ad- 
' Trac, 98. (A.) mission of a prochein amy, or guardian : 

* IcL (i.) In the Common Pleas, there is no rule, but 
' R. H. 2 W. IV. reg. I. $ 110. a judge's order only, for such admission. 

■ 1 Str. 305. 
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CHAP. V. 



Termi, what, 
and when thej 
former^ began 
tod ended. 



Of the Terhs^ and Returns qf Original 

Writs, &c. 

It ma j not be deemed improper^ in this Chapter^ to make some oV 
serrations on the TertMy and returns of original writsi &c. thovgh 
they do not properly dep^id on mles of courts but are governed by the 
atatntes 11 Geo. IV. & I W. IV. c 70. § 6. and 1 W. IV. c 3. 

The Terms are those times or seasons of the year^ which are set 
apart for the dispatch of business^ in the superior courts of common 
law ; and are called^ from some festival or saint's day which formerly 
Prac 105, 6, 7. preceded their commencement, the terms of St. Hilary, of Easter^ 

of the Holy Trinity, and of St. Michael. Hilary term formerly 
began on the octave of St. Hilary, or the eighth day inclusive after 
the feast day of that Saint, which falling on the 13th January^ the 
octave therefore, or first day of Hilary term, was the 20th January; 
and it ended on the 12th February following, unless it happened on 
a Sunday, and then on the 13th February*: Easter term b^an 
in fifteen days of Easter, being the Sunday fortnight after that 
festival, and ended on Monday before Whit*Sunday. Trinity term 
which was abridged by the statute 32 Hen. VIII. c. 2]> began 
on the morrow oi the Holy Trinity, being the Monday next after 
Trinity Sunday, and ended on the Wednesday three weejcs after, 
unless it happened on the 24th June, and then on the day follow- 
ing. Michaelmas term, which was abridged by the statute 1 6 Car, 
I. c. 6, and still further by the 24 Geo. II. c. 48, began (five weeks 
after Michaelmas day,) on the morrow of All Souls, being the 3d 
of November, and ended on the 28th of November following, if not 
a Sunday, otherwise on the 29th. Of these terms it may be ob- 
served, that Michaelmas and Hilary were Jused terms, arid in- 
variably began on the same day of the year; but Easter and 

* In BUaryiartn, the first day ofJuU that day eight weeks, on which Michad- 

term was the tuienfy-Mtn/ of JaniMiyy, if mat term ended, and ended /<mfiflf» 

not Sunday; and if Sunday, the next weeks af^er Michaelmas term began* 

day after; and this term always began Man. Excheq. Append. 2. 



Fixed and 
moreable. 



OF TERMS AMD RETURNS. 7 

2Viiit(y tenns were movealk, their commencement being regulated Chap. V. 
by the feast of Easter, In each of these terms, there were stated Essoign or ge- 
days called essoign or general return days \ on which all original dayt, 
writ^ and process thereon, must have been made returnable ; in the 
King's Bench, ubicunque, &c. or wheresoever the king should then 
be in England^, or, in the Common Pleas, before the king's justices 
at Westminster. 

Tb^ dnratiini of terms, and the essoign or g^ieral return days of Duration of 
original writs, &c., are now fixed and regulated by the statutes ^\J^^ "" i 
11 Geo. IV. & 1 W. IV. c. 70 % and 1 W. IV. c. 3. By the for- nstum days, now 
mer of these statutes it is enacted, that *' in the year of our Lord i^ted by stauT i 
" 1831, and afterwards, Hilary term shall begin on the eleventh, 9^\^'^ * 
" and end on the ikirty-Jirst day of January; Easter term shall and l W. IV. 
" begin on the Jifleenth day of April, and end on the eighth day of ^ 
May ; Trinity term shall begin on the twenly^second day of May, 
and end on the tmelftk day of June; and Michaelmas term shall 
begin on the second, and end on the tmerdy-Jifth day of November: 
and that the essoign and general return days of each term shall, 
until further provision be made by parliament, be as follows; 
that is to say, the Jirst essoign or general return day for every 
^' tema shall be ike fourth day before the day of the commencement 
of tlie term, both days being included in the computation ; the 
second essoign day shall be the ^^h day of the term ; the third 
^ shall be the ^fifteenth day of the term ; and the fourth and last 
shall be the nineteenth day of the term, the first day of the term 
being already included in the computation ; with the same rela* 
^' tion to the commencement of each term as they now bear, and 
shall be distinguished by the day of the term on which they re- 
spectively fall, the Monday being in all cases substituted for the 
Sunday, when it shall happen that the day would &11 on a Sun^ 
day, except always that in Easter term there shall be but four 
returns instead oi five, the last being omitted : Provided, that if 
the whole or any number of the days intervening between the 
Thursday before, and the Wednesday next after Easter day shall 
*^ &n. within Easter term; there shall be no sittings in banc on 
" any of such intervening days, but the term shall in such case be 
'^ prolonged and continue for such number of days of business, as 
shfdl be equal to the number of the intervening days before men- 
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* For the essoign or general return ^ Trye, 2. and see 1 Chit. R. 38S. 

days, before sUt. U Geo. IV. & 1 W. * § 6. 

IV. c. 70. § 6, see Proc. 106. 
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8 OF TERMS AND RETURNS. 

Chap. V. '' tioned^ exclusive of Easter day ; and the commenoement of the 

ensuing Trinity term shall in such case be postponed^ and its 
continuance prolonged^ for an equal number of days of business/' 
By the statute 1 W. IV. c. 3*. so much of the former act as re- 
lates to the appointment of essoign or general return days, is re- 
pealed ; and it is thereby enacted \ that '^ all writs usually return* 
'^ able before any of hi§ majesty's' courts of King's Bench, Com- 
** mon Pleas, or Exchequer respectively, on general return days, 
may be made returnable on the third day exdusive before the 
commencement of each term, or on any day, not being Sunday, 
between that day and the third day exclusive before the last day 
'' of the term ; and the day for appearance shaU, as heretofore, be 
the third day after such return, exclusive of the day of the re- 
turn ; or in case such third day shall fall on a Sunday, then on 
the Jimrth day after such return, exclusive of such day of re- 
'' turn." And, in order to remove all doubts as to the duration of 
the terms, it is declared and enacted *, that " in case the day of 
" the month on which any term, according to the former act, is to 
'' end, shall be on a Sunday, then the Monday next after such day 
'^ shall be deemed and taken to be the last day of the term ; and 
that in case any of the days between the Thursday before, and 
the Wednesday next after Easter shall hJl within Easter term, 
then such days shall be deemed and taken to be a part of such 
term, although there shall be no sittings in banc on any of such 
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" intervening days." 

Beginning and Since the above statutes, Hilary term begins on the eleventh, and 

enc" 

on 



on*Sf rfwve™*' ^°^® ®^ *^® thirty-Jirst day of January, unless that day fiOl on a 
•ututes. Sunday, and then on the Monday following, being thejirst day of 

February : Easter term begins on the Jifieenth day of April, and 
ends on the eighth day of May, unless that day fall on a Sunday, 
and then on the Monday following, being the ninth day of May ; 
or unless the whole or some of the days intervening between the 
Thursday before, and the Wednesday next after Easter day, ^ 
within Easter term, in which latter case the term is prolonged, and 
continues for such number of days of business, as are equal to the 
number of intervening days before mentioned, exclusive of Easter 
day; and if the last of the days to which it is so prolonged &11 on 
a Sunday, then the term ends on the Monday following : Trinity 
term begins on the twenty'Second day of May, and ends on the 

• 5 1. * § «• *^ § 5. 



OF TERMS AND RETURNS. 9 

ifv^h day of June, unless that day fidl on a Sunday, and then on Chap. V. 
the Monday following, being the thitieefUk day of June ; or unless 
.Easier term be prolonged by such intervening days as before men- 
tioned, in which latter case the commencement of Trinity term is 
postponed, and its continuance prolonged, for an equal number of 
days of business ; and if the last day to which it is so prolonged 
&11 on a Sunday, then the term ends on the Monday following : 
Michaelmtzs term begins on the second, and ends on the twenty'Jvfih 
day of November, unless the latter day £dl on a Sunday, and then 
on the Monday following, being the twenty-sixth day of November. 
It is not said, in either of the above acts, on what day the term shall Beginning of 
begin, in case the day appointed for its commencement happen on a ^^i„^^^or its 
Sunday; but it seems that in such case, the day so appointed must commencement 
still in point of law, for the purpose of computation, be considered 4^ 
as the first day of the term ; although, as the courts do not sit, an 
appearance cannot be entered, nor any judicial act done, or supposed 
to be done, till the Monday^ : And, as Sunday is not considered at 
common law as a diesjuridicus^, writs cannot, when the first day of 
term £Jls on a Sunday, be made returnable till the Monday fol* 
lowing ^. 

The Jirst essoign or general return day for Hilary term, is the Essoign or 
tighth day of January; for Easter term, the twelftk day of AprU; ^^ on'tibe™ 
for Trinity term, the nineteenth day of May, unless the commence- «boTe statutes, 
ment of that term be postponed, in consequence of such intervening 
days as before mentioned, and then the first essoign or general re- 
turn day is the third day exclusive before the day to which its com* 
mencement is postponed; and for Michaelmas term, it is the thir* 
tieth day of October. When the third day exclusive before the 
commencement of the term falls on a Sunday, it seems that writs 
may be made returnable thereon: And indeed it is observable, 
that before the late acts, the essoign or general return days of 
Easter txxm, except the last, were always, and those oi Michaelmas 
and Hilary terms occasionally on Sunday. The essoign or general 
return days of each term, after the Jirst, may be any day, not being 
Sunday, between the third day exclusive before the commencement, 
and the third day exclusive before the last day of the term<^; but 

*Reg.Brev.l9. W. Joo. 156. 2 Salk. (B. S). 

626, 7. 6 Mod. 250. S. C. 3 Bur. <* For a general Table of the Tenns 

1596. 1 Blac. Rep. 496. 526. S. C. and Returns* see Append. $ 2., and of 

and see 1 Cromp. & J. iSS. 1 Tyr. Rep. the Terms and' Returns for the present 

499, 500. S. C. year, (1832) sd . § S. 

^ Co. Lit. 135. Com. Dig. tit Tmph ^ Sut. 1 W. IV. c. 3. $ 2* 



10 OF TERMS Am RETURNS, &C. 

Chap. V. tbe ktter day^ being it seems ezdndedby the langnage of the act> is 
sot a good general return day : The last essoign or general return 
day therefore^ of each term^ is the fourth day exdasive before the 
last day of the term, unless that day happen on a Sunday, and then, 
Sunday being also excluded, the last essoign or general return day is 

Appearance day. the Saturday preceding *. The day for appearance, on nfrrits usually 

returnable on general return days, is declared, by the statute 1 W. 
IV. c. 3. § 2, to be, as heretofore, the third day exdusive after the 
return day ; or, in case such third day Ml on a Sunday, then the 
fourth day after such return, exclusive of the day of return K 

Paiidciilar return There is no mention made, in either of the above acts, of parti' 

cular return days, or return days of process by hiU, or attachment 
of privilege : Such process therefore may be made returnable, as be- 
fore the acts, on any day of the term, not being Sunday, or Ascenr 

Return days of gian day if it happen, as it may, in Easter or Trinity term \ Axii, 

"l^^"^^ with regard to the return days of writs in general, whether byori. 

ginal, or by bill, or attachment of privily, it seems that in future 
it will be sufficient, in all cases, to describe them by the days of the 

month on which they happen ; as '' on the day of instant,^ 

(or " next.") 

Computation of In computing the time allowed by the practice of the cotut^ for 
ingfand plea^*^' Appearing, and pleading, &c., the number of days, when not other* 
ing. &c.,and ^^qse expressed, was in seneral reckoned exclusively, in actions 

when days are , , , , . , 

reckoned exclu- by bill in the King's Bench, and inclusipely, in actions by ort^ 
8iveK°' '°^^"" "^ ^ *^* ^^^' ®' ^ *^® Common Pleas «. But, by a late ge- 
JVoc. SS8.466. ^^^ rule^, signed by all the jttdges of the courts of King's 

Bench, Common Pleas, and Exchequer, (and which should be 
particularly attended to by PractitioiierB,) it is <isdered>i that ^^iu 
" all cases in which any particular number of days, not expressed 
^' to be dear days, is prescribed by the rules or praetice of the 
*^ courts, the same shall be reckoned exclusively of the first day, saii 
** inclusively of the last day, unless the last day shi^ haj^en to&U 
'* on a Sunday, Christmas daif^ Good 'Friday, or a day appointed 
'' for a public fast, or thanksgiving, in which case the time shtUl l^ 
*' reckoned exclusively of that day also." 



■ Append. J 2. • Prac. 2S8. 466, 

* Id. § 2, 8. * III H. 2 W. IV. reg. VltL 
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CHAP. VI * 



Of the Proceedings in Actions against Peers qf 
the Realm, and Members ^ the House qf Com- 
mons ; and against Corporations, and Hundred^ 

ORS. 



* There are no new rules afl^ting 
the contents of this Chapter : But a bill 
has been brought in by Lord Tenterden, 
aad is now depending in Parliament, for 
UQiformlty of process in personal actions, 
In his Majesty's courts of Law at Wett* 
minster J by which the commencement of 
persoTial actions in general, and the pro- 



cess therein, and particularly in actions 
against Peers of the Realm, and Mem- 
bers of the House ^f Commons, Cor- 
porations and Hundredors, and also by 
and against attomies, and against prison- 
ers in the custody of the Marshid of the 
King's Bench, or Warden of the Fleet 
prison, will be materially altered. 



CHAP. VII. 



Of the Capias by Original, and Process qf 

Outlawry. 

xN the Common Pleas^ there was an old rule of court *, that " no piuriet eapiat 
ejcigenter should receive any pluries capias, in order to make an JL^^ ^ 
exigent or proclamation thereon^ before the same was signed or clerk of war- 
stamped by the clerk of the warrants^ or his deputy^ to the end it 
might thereby appear^ that the warrants of attorney therein were 
duly filed." But> by a late rule of all the courts ^ '^ it shall not 
'* be necessary that a pluries capias be stamped by the clerk of the 
*^ warrants^ to authorize the exigenter to make out an exigent'* 



* R.H.2 & SJac. ILC.P., and see 
R. H. U & 15 Car. II. reg. IL C. P. 



* R H. 8 W. IV. reg. L § 9i. 
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CHAP. VIII. 



,« 



Of Mesne Process. 

Kffect of de- ^ BILL of Middlesex, and notice thereto, describing the defend- 
ant, in bailable ^^^ ^ ^r. A., without Stating his christian name, has been deemed 
^Meai, by bu- jjreg^iaj a . And, in the King's Bench, where the party arrested was 
nam^ &c. described in the process, and affidavit to hold to bail, by the initials 
Prac. 148. 804. gf hjg christian name only, the court ordered the bail-bond to be 

447 8 

delivered up to be cancelled, and the defendant discharged, upon 
entering a common appearance ^ : And, in that court, where the 
christian name of the defendant was omitted in a bailable latitatx 
the court, on motion, would have set it aside for irregularity ; but 
where it was omitted in serviceable process, they would leave the 
party to his plea in abatement *. So, in the Common Pleas, if a de- 
fendant were arrested by the initials oi\a^ christian name only, and 
signed a bail-bond in a similar manner, the court would have dis- 
charged him, on entering a common appearance, on his undertaking 
to bring no action ^. But, by a late rule of all the courts ®, ** where 
the defendant is described in the process, or affidavit to hold to 
bail, by initials, or by a wrong name, or without a christian name, 
the defendant shall not be discharged out of custody, or the bail- 
'" bond delivered up to be cancelled, on motion for that purpose, if 
'^ it shall appear to the court, that due diligence has been used to 
" obtain knowledge of the proper name." ^ 

Joining several The plaintiff was formerly allowed to join four defendants, for 
distinctcauses'of separate causes of action, in one writ, and to declare against them 

» 1 Chit R. 898. (a.) • R. H. 2 W. IV. reg. I. $ 82. 

*> 4 Bam. & Aid. 586., and see 2 ' For the form of an affidavit to ac- 

DowL & R. 78. 287. count for plaintifTs suing defendant by 

• 6 Bam. & C. 166. an initial, or wrong name, see Chit. Tr, 

' 6 Moore^ 264. Addend, 18. (82.) 






OF MESNE PROCESS. IS 

«6yerally • ; and tbis is still allowed in the Common Plea8^ and Ex- •p^"* ^ "» 

wntm 

chequer, when the process is not bailable : But, in the King's Bench, ^^^ j^ ^ 
by a late rule of court S '^ in all actions by bill, the mesne process shall 
<M>ntain the name of the defendant, or, if more than one, of all the 
^defendants in that action ; and shall not contain the name or names 
of the defendant or defendants in any other action." A plaintiff 
however, in the King's Bench, may, notwithstanding this rule, sue 
out his writ against two defendants, and declare against one only, 
dropping his proceedings against the other entirely ^ : And, in the 
Exchequer, where a quo minus had been issued against one defend- 
ant, and a venire against another, neither writ being bailable, the 
court held, that the plaintiff might declare jointly against both 
of them^ There is also a rule, in the latter court', that Joining more 
*' where there are more than four defendants in a joint action fendants in one 
** to be commenced in that court, residing in the same county, ^*» "* ^*" 
*^ the whole number of such defendants shall be named in one jy^^ |^ g^ 
" writ." 

By the statute 13 Car. II. stat. 2. c. 2. § 2, it was enacted, that Eflect of irant 
" no person arrested by any sheriff, &c., by force or colour of any bgijJbie p^^i^^ 
'' bailable writ, bill or process, issuing out of the Eling's Bench, Pnc 150. 15SL 
^' wherein the certainty and true cause of action is not expressed 
particularly, shall be compelled to give security for his appear* 
ance, in any penalty or sum exceeding^/br^^ pounds." But, not- 
withstanding this statute, the defendant might still be arrested and 
holden to special bail, upon a common bill b£ Middlesex, or latittU, 
&c., in the King's Bench, or upon a common writ of capias quare 
clausumf regit in the Common Pleas, without an ac etiam, for any 
sum not exceeding 40/. 8 And, by a late rule of all the courts ^, 
" the want of an ac etiam, where the defendant is arrested, shall 
" not be deemed ground for discharging the defendant, or the bail; 
*' but the bail-bond, or recognizance of bail, shall be taken with a 
" penalty or sum ^i forty pounds only." 

• Com. Rep. 74. 4 Durnf. & E. * R. M. 1 W. IV. reg, II. § 3. 1 
696., and see id, 697. 1 Maule & S. 55. Cromp. & J. 275. 1 Tyr. Rep. 158., 

^ 1 Bos. & P. 19. 49. and see ut SOS. (c.) 

' H. £. 8 Geo. IV. K. B. 6 Bam. ■ 1 H. Blae. SIO., and see 10 Barn. 

& C 639. 9 DowL & R. 677. & Ci 81S. 

< 2 Man. & R. S67. »» R. H. 2 W. IV. r^. I. J 10» 

• 1 Tyr. Rep. 80S. 






14 or maniE rmocemL 

Ser^ee ef m^ In tlie Bzdieqiiflr «f Fkts, it was fonnoljr 



I labd,armmuUi£iht smbpttma, on the defendaiit, ipeciffiiig 
lVve.150. 187, tlw day of appavance: But, faj a kte rule of thai court ^ ''a copy 
^ ^ of all prooos of smbpetna ad reMjKmdemdMm, thereafter to be ia- 

** med oat of that couft, and of any ind oracm ent thereon, shall be 
^ aerved ; and no aenriee thereof shall be effiected, as there to fore, 
" hj BOTioe of any labd or other wdnmie thereof." 

Anot not ■!> Inafcanees having o ecmie d, sinoe the statute 7^8 Geo. IV. c. 
quer mm writ ^' ™ whichj upon pMceedings in ^tut ooort of Exchequer, by way 
of a tt i chmcm , ^ stApcema and atta dimen t, defendants had been arrested upon 

i mlfii for K^«| - - 

■Ue cum al wiiCs of attachment, notwithstanding the same had not issued for 

a bailable cause of action, and it beiqg desirable that sudi jMnctiGe 
dioald be dEsoontinned; a rule was made in that court ^, that " no 
** ancst shall be made upon any such writ of attaduncnt, unless the 
«< same shaH be for a bailable cause of action, and shall be doly 
^ marked and indorsed for baiL** 



167.178. 



• 



167. 



Thire is also a rul^ in the Exchequer of Pleas S that *'the name 
" and addiess of the attorney issuing any writ shall be indorsed or 
oo prooctt in €t ^^nntten thereon; and also that the day, mondi and year^ in whldi 
r.^n«*.]aer. ^ ^^ aume sluJl bo issued, shall be indoned or written on aU writs 
'* tobe issued in ^ oCoe of Pleas of this esiirt ; and if dtt same 
*■ be mefne process, other than a writ dttubpcmamd re$piMidendmm, 
** a fT€tctp€t ot particular of sndi wnt, contaoni^ the county into 
'^ which the same diall'iasue, the names of every paity, plaintiff 
'' and defendant, therein, the time of the return thereof, thebaAie 
'' and address of the attorney issuing the sam^ and the day of the 
*' d«fee on which the same shall be so isslied, shall be delivered to the 
'^ deik, or deputy deik of the Pleas, on hu being required to sign 
*' such writ; whidi pnecipe shall be duly filed, on files to be pro- 
'' vSded by the said derk of the Pleas, or his deputy, for each teHn 
'' and vacation, according to the county into whidi thesame shall be 
" issued : and if such process be stihpoena ad respomdendmm, and 
" process of contempt thereon, and writ of supersedeas thereon, a 

*R.M. 1 W. IV. ng. IL| a. 1 flicRoii, lee mL 4ei» &c 

Cromp. & J. 276* 1 Tyr. Bepw 168. * B. M. 1 W. IV. m^. II. $ I. I 

'^ B.T. 1 W. IV. 1 Cromp^ & X Cramp. & J, 874^ 6. 1 Tp, Rep. 

466»9. 1 Tyr. Repi 610. Price Ex. 167,8. 
Tr. 49(V 91. And Ibr obtcmtioiif 
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|)irce<3jKdbaUiQl]ke&iaimerbeleftwitbthe8iva^ CBAf.Vllh 

or their deputies^ in die office of Plets^ oontaining Xhe names .of 
eveiy party^ plaintiff and defendant, therein,, the time of the return 
thereof, the name and addren of the attorney issuing thB same, 
and the day of the date on which the samd shall be issued ; which 
shall be kept on a similar file, by die sworn and side clerks ;. to 
which prmcipeg any attorney of this court, or hisderk, shall have 
access, on payment of the fee payable in respect thereof." The 
former part of this rule, which requires the day of the month and 
year to be indorsed on the process, has been holden to be merely 
directory J and the court of Exchequer, in a late case *, would not 
set aside the service of process, because there was no such indorse 
ment upon it. 



<t 

« 
<€ 
^€ 
<€ 
€C 



To ascertain the amount of debt and costs claimed by the plain* Amount of dd)t 

ito 
on 



tiff, aad to give the defendant an opportunity of paying them in the [^^^^ ^ 






« 
u 



first instance, it is ordered, by a late rule of all the courts \ that process, 
upon every bailable writ and warrant, and upon the copy of any ^''^'^ *®^' 
process served for the payment of any debt, the amount of the 
^' debt shall be stated, and the amount of what the plaintiff*s attorney 
** claims for the costs of such writ or process, arrest, or copy and 
** js&nrioe, and attendance to re^ve debt and costs ^; and that, upon 
payment thereof, within./bttr days, to the plaintiff or his attorney, 
further proceedings will be stayed : but the defendant shall be at 
Uberty, notwithstanding such payment, to have the costs taxed ; 
^' aad if more than one sisth shall be disallowed, the plaintiff's at- 
^' tonief shall pay the costs of taxation." ' 

* 

A p^irty cannot take advantage of any error or defect in the pro^ Setting aside 
ee^ aft^r he has appeared to it % or taken the declaration out of ^^f°' '"*" 

iVoc. 160,01. 

518. 

* I Cmnp. & J. A68., and see 8 tue on the phintiflC and not merely dt- 

Ctottp. & J. 9a. but see Chit. Pr. redtviyi and consequently that ih^«nii«- 

^l4demU9^. (IL) son to conifiy wHkit iroold b^ deenMd 

. ^.ILH.. 8 W. IV. reg. II« an irr^g«]arity,for which the court wouU 

* Append. $ 4. set aside the proceedings. Sed qtuem 
« It seems firom the authorities referred and see 1 Cromp. & J. d6S. £ Cromp. 

io in the Addenda Uf Mr. Cbitti^i veiy & J. 93. Supra, 

useiyl and yaluable Summary of Uie * 1 Str. 155. Barnes, 163. 167. 415. 

Practice of Uie Courts, p. 32. (II.) that 1 Bos. & P. 250. 344. 

this rule would be conatruod as tmpsra- 
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OF A SECOND ARREST^ AFTER NON PROS^ &C. 



Chap. VIIL the offioe^ or obtained time to put in bail to the action''; for it is 

the universal practice of the courts, that the application to set 
aside process for irr^nlarity, should be made as early as possible^ 
or^ as it is commonly said, in the first instance ^ : And accordingly, 
by a late rule of all the courts \ *' no application to set aside pro** 
** cess for irr^;ularity, shall be allowed, unless made within a rea- 
** sonable time ; nor if the party applying has taken a fresh step, 
" after knowledge of the irregularity." 



* Cas. ten^. Hardw. 242. 2 Str. 
1072,S. Barnes, 416. 1 H.B]ac222,d. 

^ 6 Barn. & C. 76. 9 DowL & R. 
124. S.C. 



* S Durnl & E. 7. 1 East, SS4» 6. 
8 DowL & R. 450. 9 Price, 687. 
' R. H. 2 W. IV. nrg. I. § 8S. 



CHAP. X. 



Second arrett, 
aSter Tum pros, 
tuntsukf or <2f#- 
anUinuance* 

176. 



Of a SECOND Arrest, after Non Pros, &c.; and 
of the Affidavit to hold to Bail. 

XHE rule for preventing vexatious arrests, was formerly so rigidly 
adhered to, that where the plaintiff was nonprossed for want of a 
declaration, he could not afterwards have arrested the defendant, in 
a second action, for the same cause * ; and this practice still pre- 
vailed in the Common Pleas ^ : but, in the King's Bench, it was 
determined, that after a non pros, the defendant should find bail in 
the second action ^; for the plaintiff, it was said, suffered enough 
by paying costs in the first action, and therefore ought not to be in 
-a worse situation than before. So, if the plaintiff were nonsuited, in 
an action of debt on bond, for not sufficiently proving the execution 



• 1 Ld. Raym. 679. Com. Rep. 94. 

s.a 

^8Moora^607. 1 Bred. & B. 289. 



S. C. 4 Moore, 294. 1 Brod. & B. 
514. S.C. 
"^ 1 Str. 489. 
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of it on non est factum */ or on the ground of a variance in a Chap. X. 

former action^ in which the defendant was arrested ^, he might . 

formerly have been arrested again^ in a second action, for the same 

cause : But this was not allowed after a nonsuit on the merits ^. And 

where the plaintiff, having misconceived his action, moved to dis^ 

continue upon payment of costs, he might, after the costs were 

taxed and paid ^, have taken out a new writ for the same cause, and 

had the defendant arrested de novo ^ But now, by a late rule of 

all the courts f, " after non pros, nonsuit, or discontinuance, the de- 

*' fendant shall not be arrested a second time, without the order of 

*' a judge." 



In the King's Bench, by an old rule of court s, " the true place Inserting dqN>- 

of abode, and the true addition of every person making an affidavit j^^^^jt ^ 

in this court, shall be inserted in such affidavit : " But there being ^oU to bail, 

no such rule in the Common Pleas \ it was ordered, by a late rule •^^'^""^ ^''^' 
of all the courts \ that *^ ihe addition of every person making an 
" affidavit, shall be inserted therein." 

It was determined in one case *, to be no objection to an affida- TitJe of affidaTit 
vit to hold to bail, that it was not entitled *' In the King's Bench ": ^ ,„^ oi 

° ^ Prac 180, 81« 

In a subsequent case however, it %vas holden, that an affidavit of 492. 

debt not entitled in any court, and only subscribed with the words 

" By the Court ", at the bottom of the jurat, was not sufficient K 

But it is now settled, by a late rule of all the courts ™, that ^* an 

*^ affidavit sworn before a judge of any of the courts of King's 

*^ Bench, Common Pleas, or Exchequer, shall be received in the 

" court to which such judge belongs, though not entitled of that 

" court ; but not in any other court, unless entitled of the court in 

*' which it is to be used." 



* Barnes, 73. ' R. H. 2 W. IV, n^. I. § 7. 

* 1 Chit. R. 278. « R. M. 15 Car. II. reg. I. K. B. 
" Per Cur. E. 19 Geo. III. K. B. »» 6 Taunt. 73. 

* 2 Str. 1209. 8 Maule & S. 153. « R. H. 2 W. IV. reg. I. § 5. 
5 Bam. & Aid. 905. 1 DowL & R. ^7 Durnf. & £. 451. 

556. S. C. 7 Moore^ 812. > 8 Maule & S. 157. 

' 2 Wils. 881. Barnes, 399. » R. H. 2 W. IV. reg. I. § 4. 



18 OF THB AFFIDAVIT TO HOLD TO BAIL. 

AAdavitto hold It was formerly holden, in tbe Common Pleas^ that in an affidavit 
paid, &c. o' debt> for money paid to the use of the defendant \ or for work 

Frac I84w and labour as the defendant's servant ^, it was not necessary to state 
that it was at his request; but it was otherwise in the King's 
Bench ^ : And now^ by a late rule of all the courts ^, '^ affidavits 
" to hold to bail^ for money paid to the use of the defendant^ or for 
" work and labour done^ shall not be deemed sufficient^ unless they 
*' state the money to have been paid^ or the work and labour to have 
" been done^ at the request of the defendant." 

Supplemental In the King's Bench^ it is the constant and uniform practice of 

affidavit to hold , , ... 

to bail ^he courts not to receive a supplemental affidavit to hold to bail ^ 

Prac 189. In the Common Pleas^ however^ where the affidavit to hold to bail 
was defective^ by reason of the omission of some circumstance 
necessary to complete it, as where it was not swom^ in an affidavit 
made by an executor, that he bdieved the debt to be due f, or that 
the defendant acknowledged an account stated s^ Sec, the court 
would formerly have permitted the deficiency to be supplied by a 
supplemental affidavit : But now> by a late rule of all the courts ^ 
" no supplemental ^dAvit shall be allowed^ to supply any defidency 
^' in the affidavit to hold to bail." 

• $ Taunt 704. 761. \ Marsh. 815. * R. H. 8 W. IV. reg. I. § 8. 

S. C. 8 Moore, 882. 1 Bing. 888. S. C. * Prac. 189. (d.) 

»> 6 Taunt 766. 1 Marsh. 817. (a.) ' 2 Blac. Rep. 850. 

S. C 6 Taunt 889.; and see 11 ■ Barnes, 100. ; and see it/. 87. 1 H. 

Moore^ 888. Blac. 248. 1 Bos. & P. 80. 228. 2 

"^ 6 Made & & 446. 8 Bam. & C. Bos. & P. 110. 298. 

054. 8 Man, & R. 129. S. C i" R< H. 2 W. IV. teg, I. § 9. 
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Of Appearance, and Special Bail. 



Trac, 288. 



IN actions by original, in the King's Bench^ the defendant should Time for enter- 
formerly have entered his appearance^ upon a summons^ attachment, in^actions'by^^' 
or distringas, on or before the quarto die post of the return of the original, 
writ * : So^ in the Common Pleas^ the appearance inust have been 
entered within four days after the return ; which were reckoned tn- 
clusive both of the return day and quarto die post ^ But, by a 
late rule of all the courts % " a defendant who has been served with 
process by original, shall enter an appearance within fomr days of 
the appearance day, if the action is brought in London or Middle^ 
sex, or within eight days of the appearance day, in other cases ; 
otherwise the plaintiff may enter an appearance for him, ac- 
cording to the statute : and any attorney who undertakes to ap- 
pear, shall enter an appearance accordingly." 
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In the King's Bench, the affidavit of service of process could not Affidavit of ser- 
formerly have been taken before a commissioner, who was con- ° process. 

Frac. 242. 

cerned as attorney for the plaintiff: In the Common Pleas, it was 
otherwise ^. But, by a late rule of all the courts *, " no affidavit of 
'' the service of process shall be deemed sufficient, if made before the 
" plaintiff's own attorney, or his derk." 



<r 



In the Exchequer of Pleas it is a rule, that ^^ where thwe are Joinder of more 
more than four defendants in a joiitt action, to be commenced in fendants 



m one 



*' that court, residing in the same county, if the whole number of appearance, in 

Exchequer. 

" defendants shall appear by the same attorney, and at the same 
'' time, the names of all the defendants shall be inserted in one 



Prac, 248, 



' Tiye, 67, 8. 

•• 1 H. Blac. 9. 

• R. H. 2 W. IV. reg. I. § 31. 



«» R. E. 13 Geo. II. reg. I. C. P. 
• R. H. 2 W. IV. reg. I. § 3. 

c 2 



20 



OF SPECIAL BAIL. 



Chap. XII. 



" appearance." ■ And, in that court, where the plaintiff having 
sued out a writ of quo minus against one defendant, and a venire 
against the other, and, separate appearances having been entered, 
and separate rules to declare given, declared jointly against both, 
the court held that the declaration was regular ^. 



Form of entry 
of appearance, 
in Exchequer. 



« 
€( 
« 

ce 
« 



There is also a rule, in the Exchequer of Pleas S that " on every 
appearance to be entered by the sworn or side clerks, as officers of 
the office of pleas, they shall cause to be put the name and address 
of the attorney at whose instance, and the day on which the 
same shall be entered ; and such appearance shall be entered by 
the defendant's name, by the said sworn clerks, in proper books, 
having an alphabetical index book of reference, entered by the 
plaintiff's name, to be provided by the clerk of the pleas for each 
term ; which books shall be open to the inspection of the said at- 
tornies, and their clerks, without fee or reward." 



Number of bail. 
Prac. 245. 



Practising at- 
torney, or clerk, 
jiot allowed to 
^bail. 

Prac 247. 



In general there are ttvo special bail only, in civil cases ; though^ 
in the King's Bench ^, and Exchequer *, where the debt was large, 
the court would formerly have allowed three or four persons to become 
bail in different sums, amounting altogether to the requisite sum : The 
usual course in such case was, to apply to the court for leave to jus- 
tify a greater number of persons than irvo as bail^; and having 
drawn up the rule, to serve it on the plaintiff's attorney or agent, 
at the same time as the notice of justification «. And, by a late 
rule of all the courts ^t " notice of more bail than two shall be 
'* deemed irregular, unless by order of the court or a judge." 

It is a rule, in the King's Bench and Common Pleas, that no at" 
tomey shall be bail, in any action pending therein K This rule. 



• R. M. 1 W. IV. reg. II. § S. 1 
Cromp. & J. 275. 1 Tyr. Rep. 168. 

«» 1 Cromp. & J. S8B. 1 Tyr. Rep. 
SOS. S. C. 

« R. M. 1 W. IV. reg. II. $ 6. 1 
Cromp. & J. 276, 7. 1 Tyr. Rep. 69. 

d Loffl, 26. 252. 1 Chit. R. 601. 

* Forrest, 188. Wightw. 110. 

' For the form of a summons for 
leave to put in more than two bail, see 



Append. $ 5 ; and for an afi&davtt of facts 
for that purpose, see Chit. Pr. Append. 
819. 

* Easter v. Edwards, £. 1881. per 
Master IjC Blanc. 

* R. H. 2 W. IV. rtg. I. $ 18. 

1 R. M. 1654. $ 1. R. M. 1^ Geo. 
II. reg, I. K. 6. R. T. 24 EUx. § 
8. R. M. 1654. § I. R. M. 6 Geo. II. 
reg. y. C. P. 1 Chit. R. 8. 
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which was calculated for the benefit of attomies^ and intended Chap. XII, 

to protect /them against the importunity of their clients, has been 

extended to their clerks »: And, by a late rule of all the courts ^ 

'^ if any person put in as bail to the action, except for the purpose 

" of rendering only, be a practising attorney, or clerk to a prac- 

" tising attorney, the plaintiff may treat the bail as a nullity, and 

" sue upon the bail-bond, as soon as the time for putting in bail has 

'^ expired, unless good bail be duly put in in the mean time." 



In the Exchequer of Pleas, by a late rule S " all recognizances of Recognizance, 
" bail, i^ actions in the office of pleas, when taken or allowed by a Ym\ &c. in Ex- 
" baron, shall be left by the attorney for the defendant or defend- chequer. 
*^ ants, with the sworn or side clerks, or their deputy, in the office *^' ^' 

•' of pleas, until duly allowed ; who shall enter the same in a book 
to be kept by them for that purpose, having an alphabetical index 
of reference ; which book shall be open to the inspection of the 
attornies, or their clerks : And notice of such bail being allowed, 
'^ and left and filed in th^ said office of pleas, with the names, de- 
scriptions and address of the bail, shall be given by the attorney for 
the defendant or defendants, to the attorney for the plaintiff or 
plaintiffs, within the times prescribed for giving notice of bail by 
the former rules of this court ; and proceedings may be thereupon 
'^ had, for excepting to and perfecting such bail, within the times 
" and in like manner as is and are prescribed by the existing rules 
" and practice of this court, except so far as the same may be al- 
'' tered by that or any subsequent rule of this court." 
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In the case of country bail, the rules of court formerly required '^"»« ^^^ *™"s- 

•^ ... . mitting and 

the bail-piece to be transmitted to the chief-justice, or other judge filing bail-piece, 
of the court of King's Bench, in eight days, if taken within forti/ JouTti^^" *° 
miles of London qx' Westminster, or^ if taken above that distance, ivac 262» 
in Jlfteen days after the taking thereof^ ; and, in the Common Pleas, 
the bail, if taken within forty miles of London, were to be trans- 
mitted within ten days, or, if taken above that distance, within 
twenty days after the taking thereof®, unless all the judges were on 
their circuits, and then as soon as any one of them was returned : But 
it was said that, notwithstanding these rules, the bail-piece must 

' Frac. 247. {g.) ' Cromp. & J. 276. 1 Tyr. Rep. 168. 

* R. H. 2 W. IV. reg, I. § 13. * R. T. 8 W. III. reg. III. § 8. K. B. 

• R. M. 1 W. IV. reg. II. § 4. 1 « R, 10 Mar. 6 W. & M, § 8. C. P- 
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Notice of baiL 
Prac 254. 



When accom- 
panied by affi- 
davit of justifi- 
cation. 

Prac» 266. 
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actually hare been filed with one of the judges^ on the sixth daf 
after the return of the writ in the King's Bench, or eighth day iri 
the Common Pleas, or the hail-bond might be assigned ^ And, by 
a late rule of all the courts ^, ^' in the case of country bail, the bail- 
'* piece shall be transmitted and filed within eight days, unless the 
'* defendant reside more tlmn forty miles from London ; and in that 
case, within .^eeit days after the taking thereof." 
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It was not formerly deemed necessary to mention, in the notice of 
bail, the number of the house, in the street in which they were 
stated to reside ^ ; though, when mentioned therein, a mistake of 
the number was a ground of rejection ^ : But now, by a late rule of 
all the courts ^ ** every notice of bail shall, in addition to the de- 
scriptions of the bail, mention the street or place, and number if 
any, where each of the bail resides^ and all the streets or places, 
^* and numbers if any, in which each of them has been resident, at 
any time within the last six months, and whether he is a house- 
keeper or freeholder."' On this rtile, it has been decided, in the 
Exchequer, that is not necessary to state, in the notice of bail, that 
the bail have resided, for the last six months, at the places of resi- 
dence described in the notice 8 ; though it is said to have been other- 
wise decided in the King's Bench ^. 

The notice of bail ihay W, and is sometimes accompanied by an 
affidavit of justification of each of the bail, according to the form 
subjoined to a late rule ^ ; and i^ sUdh affidavits be made, they should 
be referred to in the notice of bail, ^ and copies of them delivered 
therewith to the plaintifi^s attorney ; and in that case, the plaintiff, 
by the above rule, must give one day's notice of exception \ in order 
to compel them to justify. 

When the bail to the sheriff became bdl above, the plaintiff, in the 



Bail may be ex- 
cepted to, after 
assignment of 
bail-bond. • Imp. k. B. 10 Ed. 1S7. Imp. C. P. 

Prac. 266. S06. 7 Ed. 129, 80. 

b R. H. 2 W. IV. r€5g. I. 5 14. 

* Anon. H. 1831. ;ier Parke, J. 

^ Per Cur, H. 65 Geo. III. K. B. 1 
Chit. R. 403. in notis. 

• R. T. 1 W. IV. reg. I. § 2. 7 
Bing. 782. 1 Cromp. k J. 470. 



' Append, § 6, 7, 8. 

' 2 Cromp. & J. 64» 6. per BayUff^ B» 

c Per LUOedaU, J. id. 65. (a.) 

I R. T. 1 W. IV. reg. I. § 8. 7 Bing* 

783. 1 Cromp. & J. 470. 
^ Append. § 9., and see Chit Vu 

S26, 6. 

1 Append. § 10. 
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King's Bench^ was not formerly at liberty to except to them^ after he Chap. XII ^ 
had taken an assignment of the baih-bond * ; for by so doings he 
admitted them to be sufficient : but if exception were taken to the 
bail before the bond was assigned^ they were bound to justify^ not- 
withstanding such assignment \ In the Common Pleas> however, it 
was a rule S that " in all cases wherein bail-bonds should be taken, 
and the same bail was put in above, the plaintiff might except 
against such bail:" And now, by a late rule of all the courts ^> 
'^ when bail to the sheriff become bail to the action, the plaintiff may 
*^ except to them, though he has taken an assignment of the bail- 



ee 



bond." 



Formerly, when the bail put in did not mean to justify, others Changing baiL 
might have been added, as' a matter of course, within the time al-* ^^' ^^^' 
lowed for their justification ; and if there were not time enoughs 
the defendant's attorney might have taken out a summons, and ob-> 
tained an order for further time * : But now, by a late rule of all 
the courts f, *' the bail, of whom notice shall be given, i^ll not 
'^ be changed, without leave of the court or a judge." ^ On this rule, 
if it be necessary, application may be made to the court or a judge, 
on an affidavit of the circumstances ^, for leave to add, and time to 
justify bail : And, in a late case, where the agent for the defendant 
had not time to communicate with his principal in the country, so 
as to obtain the names of good bail, the court of Exchequer allowed 
the bail to be changed, upon payjnent of costs, and putting the 



* lSalk.97. 7 Mod. 6S. 11 7. 6 Mod. 
18S. R. M. 8 Ann reg. I. (c). R. £. 5 
Geo. II. reg» I, (a.) K. B. 

* 11 East, 321. 

* R. M. 6 Geo. II. reg, II. C. P. 
Barnes, 63. 2 Wils. 6. 

«» R, H. 2 W. IV. reg. I. § 16. 

' 1 Cromp. Pr. S Ed. 62. 84^ &c. 

' R.T. 1 W.IV.reg.LJS. 7Bing. 
783. 1 Cromp. & J. 470. 

' Previously to the above rule, a dis- 
graceful practice had prevailed of putting in 
nominal or sham bail, in the first instance, 
who were hired for the purpose^ uid when 
they were excepted to, of adding and 
justifying real bail, which was allowed as 



a matter of course, without any cause 
bdng assigned for it; but this practice 
is now abolished. For the form of a 
summons for leave to add one or more 
bail, on the above rule, see Append. $ 1 1.; 
and for the judge's or baron's order 
thereon, td. § 12. For an affidavit in 
support of such summons and order, see 
Chit Pr. 329, SO. ; and for notices of 
adding and justifying bail, by previous 
leave of a judge or baron, see Append. 
§ IS, 14. 

^ For affidavits to obtain further time 
to justify, or add and justify bail, 
Chit. Pr. Append. 336, &c. 
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Chap. XII. pkintiff in the same situation^ as if good bail had been put in in 
the first instance *. 

Putting in and Previously to a late rule ^, bail could not in general have justified^ 
«ame"^ti'ra& "* unless by consent, or in the case of prUoners, at the same time as they 
Prac. 259. were put in ; and therefore, when real bail w^re put in, they had 
the trouble of attending twice^ if excepted to, at different times and 
places, first, at the judge's chambers, when they were put in, and 
afterwards in court, to justify <J : But now, by the above rule, " a 
defendant may justify bail at the same time at which they are put 
in, upon giving four days' notice for that purpose ^, before eleven 
o'clock in the morning, and exclusive of Sunday; and if the plain- 
" tiff is desirous of time to inquire after the bail, and shall give one 
^' day's notice thereof ^ as aforesaid, to the defendant, his attorney 
'* or agent, as the case may be, before the time appointed for justi- 
*' fication, stating therein what further time is required, such time 
not to exceed three days in the case of town bail, and six days in 
the case of country bail, then (unless the court or a judge shall 
otherwise order,) the time for putting in and justifying bail shall 
be postponed accordingly ; and all proceedings shall be stayed in 
*' the mean time." This rule, however, is not compulsory on the 
defendant, to justify bail at the time of putting them in ; but he 
may still proceed, as formerly, by putting in bail before a judge, 
and waiting till they are excepted to, before justification, and then 
justifying them, on their personal attendance in open court, or be- 
fore a judge or baron at his chambers. On this rule, a notice that 
bail will be put in and justify at the same time, must be a four 
days' notice, exclusive of Sunday; and must be served before eleven 
o'clock in the forenoon ^. 
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Notice of justi- In the King's Bench, where the bail already put in intended to 
ffiv^"* * ^° justify, one day's previous notice of justification, or notice for the 
Prac, 259, 66. ^®^* ^Jy ^^ formerly deemed sufficient «, unless Sunday inter- 
vened, and then notice must have been given on Saturday for 
Monday : But where other bail were added to those already put 

• 2 Cromp. & J. 64. ' /d. § 16. 

* R. T. 1 W. IV. reg, I. § 1. 7 Bing. ' 2 Cromp. & J. 124. 

782. 1 Cromp. & J. 469. « Wright v. Lfey, H. 15 Geo, HI- 

^ Chit. Pr. 60. K. B. 

' Append. $ 15. 
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in^ there must have heen ttvo days' previous notice of justification^ Chap. XII. 
one inclusive and the .other exclusive, as Monday for Wednesday*; 
or^ if Sunday intervened^ Saturday for Tuesday, &c. In the Com- 
mon Pleasj two days' notice of justification must formerly have heen 
given^ as well where the hail already put in intended to justify, as 
in the case of added hail ^; and Sunday was not reckoned a day for 
this purpose : therefore notice of added bail on Saturday for Mon^ 
day, was not deemed sufficient ^. And now, by a late rule of all 
the courts ^, " it shall be sufficient in all cases, if notice of justifi- 
'^ cation of bail be given two days before the time of justification." 

When b^il above are put in, and exception entered in vacation, When pat in 
the defendant's attorney^ in the King's Bench* and Exchequer'^ fnvi^tion. 
must formerly have given notice, within four days after the ex- Prac 260. 
ception, of justification of the same bail, for the^r^^ day of the 
next term ; or the plaintiff might have taken an assignment of the 
bail-bond s. In the Common Pleas, notice of justification might 
have been given at any time in vacation, so as there were two days' 
notice before the Jirsi day of the next term \ And now, by a late 
rule of all the courts ^ " if bail to the action are excepted to in va- 
'^ cation, and the notice of exception require them to justify before 
" a judge, the bail shall justify within four days from the time of 
" such notice, otherwise on the ^rsl day of the ensuing term." 

The justification of bail is either in person or by affidavit. By Affidavit of jus- 
a late rule of all the coiurts'^, *'if the notice of bail shall be ac- r*x.°1 W. IV. 
companied by an affidavit of each of the bail, according to the 
form thereto subjoined^, and the plaintiff shall not give one day's 
notice of exception ^ to the bail, by whom such affidavit shall have 
'^ been made, the recognizance of such bail may be taken out of 
" court, without other justification than such affidavit." By a sub- On R. H. 2 W. 
^uent rule of all the courts ", (which seems to extend to affi- • '^5* • ^ 
davits of justification of country, as well as town bail,) " affidavits 

» Per Cur. M. 21 Geo. III. K. B. "9 East, 484. 

9 East, 435. 1 Chit. R. 308. ^ Barnes, 101. 

»» Barnes, 82. 88. 2 Bos. & P. 30. 1 » R. H. 2 W. IV. reg. I. § 17. 

Marsh. 822. ^ r. x. 1 W. IV. reg. I. § 3, 4. 7 

' Barnes, 303. Bing. 788. 1 Cromp. & J. 470. 

«» R. H. 2 W. IV. reg, I. $ 16. ^ Append. § 17. 

« 9 East, 434. " Id, § 10. 

< Man. Ex. Pr. 103. " R. H, 2 W. IV. reg. I. § 19. 
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Chap. XII. '' of justification shall be deemed insufficient, unless they state that 
" each person justifying is worth the amount required by the prac- 
** tice of the courts, over and above what will pay his just 
" debts, and over and above every other sum for which he is then 



« 



bail." 



Justification in By the late act for the more efiectual administration of justice 

chainberL* ^^ England and J^ahs «, " bail may be justified before a judge in 

Prac. S64. ^^ chambers, or in some other convenient place to be by him ap- 

'^ pointed, as well in term as in vacation, and whether the defendant 

In Exchequer. « be actually in custody or not." *» Agreeably to this statute, a rule 

was made in the Exchequer S that '^ all special bail shall be jus- 
tified, within four days after exception, before a baron at cham- 
bers, as well in term as in vacation." But, by a subsequent rule 
of that court *^, *' justification of bail in term time, shall, unless by 
'' consent, take place, as heretofore, in open court ; and the justi-* 

m 

** fication of bail before a baron at chambers, shall be confined to 
cases of consent, and to justification in vacation." 



f< 



Costs of justify- 
ing, or opposing 
biuL 

Frac, 271. 



By a late rule of all the courts ^ '^ if the notice of bail be accom- 
panied by an affidavit of justification of each of the bail, according 
to the form thereto subjoined, and the plaintiff afterwards except to 
*' such bail, he shall, if such bail are allowed, pay the costs of justifi- 
cation ; and if they are rejected, the defendant shall pay the costs of 
opposition, unless the court, or a judge thereof, shall otherwise 
*' order." ^ But if the defendant give a second, or amended notice of 
bail, after a first accompanied by affidavits of justification, the second 
notice must also, it seems, be accompanied by such affidavits, to en- 
title him to the costs of an unsuccessful opposition s« 



te 
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Liability of baiL In the King's Bench, where the plaintiff declared for or recovered 
Prac 280, 81. ^ greater sum than was expressed in the process upon which he de-* 



■ 11 Geo. IV. & 1 W. IV. c. 70. § 
12. 

* For the form of notice of justifica- 
tion by same bail, in court, see AppencL 
§18.; and by bail at chambers, on stat 
11 Geo. IV. & 1 W. IV. c. 70. § 12., 
Append. § 19. 

« R. M. 1 W. IV. reg. IL § 16. I 
Crorap & J. ?81. 1 Tyr. Rep. 168. 



«» R. H. 1 W. IV. 1 Cromp. & J. 
885. 1 Tyr. Rep. 291. 

• R. T. 1 W. IV. reg, I. § 8. 7 Bing« 
783. 1 Cromp. & J. 470. 

^ For the form of an affidavit to ob* 
tain costs of justification on this rule, 
see Chit, Pr. Append. 33i. 

> Per Bat/ley, B., Anon. M. 1881. 
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tlared^ the bail were not discharged ; but were liable for so much as Chap. XII. 
\vas sworn to^ and indorsed on the process^ or for any less 8ani> 
which the plaintiff in such action should recover % together with the 
costs of the original action ^ ; and there was no distinction in prac- 
tice between actions commenced by biU, and by original writ ; but 
the courts in either case, would have entered an exoneretur on the 
bail-piece^ on payment of the sum sworn to and costs, though less 
than the sum acknowledged to be due<^» In the Common Pleasi 
«ach of the bail was separately liable for the sum recovered, to the 
fiill extent of the penalty of the recsognizance, being double the 
amount of the sum sworn to, or indorsed on the writ under a judge's 
order \ In the Exchequer, it was a rule ^ that " upon a recog- 
nizance of bail, in any action brought in that court, the bail therein 
were not jointly or severally b'able in such action, for more in the 
whole than the amount of the sum sworn to in the affidavit of the 
cause of action, together with the costs of such action, unless any 
proceedings were had upon their recognizance, in which case they 
would also be subject to such other costs as they were by law liable 
to." And, by a late rule of all the courts ^, '^ bail shall only be liable 
'^ to the sum sworn to by the affidavit of debt, and the costs of suit ; 
'' not exceeding in the whole the amount of their recognizance." 



In the King's Bench, bail, who had been rejected, were still com- Render of prin- 
ipetent to render the defendant, so long as they remained on the bail- ^^ 'witho^uren- 
piece « ; though it was otherwise in the Common Pleas, where they tering into fresh 
must have entered into a fresh recognizance, before they could have 
rendered the defendant^: But, by a late rule. of all the courts^, 
^' bail, though rejected, shall be allowed to render the principal, 
'^ without entering into a fresh recognizance." 



recognizance. 

Prac. 21b. 
281, 2. 



Formerly, when the plaintiff proceeded by scire facias against Time for render, 
the bail on their recognizance, the render might have been made, in ^ ^^* 



' R. E. 5 Ge<u II. teg. IL K. B. 
Loffl, 646. Doug. 3S0. 8 Durnf. & E. 
28, 9. 1 East, 90. 6 Maule & S. 611. 

^ Prac, 280. (Ju) 

^ 6 East, 312. 2 Smith R. 402. S. C. 
6 Maule & S. 511. 

^ Barnes, 76. 1 Bos. & P. 205. ; and 
see 5 Maule & S. 511. 4 Moore, 167. 
] Brod. & B. 490. S. C. 



' R. H. 38 Geo. III. in Scac, Man. 
Ex. Append. 223. 8 Price, 502. 

f R. H. 2 W. IV. reg. I. § 21. 

8 Per Cur. E. 40 Geo. III. K. B. 6 
Maule & S. 218. 1 Chit. R. 446. (a.) 

^ 1 Taunt. 163, 4,. per Heath, J.; and 
see 3 Moore, 240. (a.) 1 Chit. R. 446. 

(0.) 

« R. H. 2 W. IV. reg. I. § 20. 
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Cbap. XII. the King's Bencb> al any time before the rising of the courts on the 
Tetnm day of the second scire Jacias, or of the first, when scire feci 
was returned, by 6itf * ; or, by original in that court, as well as in the 
Common Pleas, at any time before the rising of the court on the 
appearance day, or quarto die post, of the return of the second scire 
Jacias\ or of the first, when scire feci was returned S and not 
afiter^. When the plaintiff proceeded by action of debt on the re- 
cognizance, the render might have been made, in the King's Bench, 
by l^e space of eight entire days, in full term, next after the return 
of the latitat, or other process against the bail^ : In the Common 
Pleas, the render must have been made before the rising of the 
court ^ on the quarto die post of the return of the process f^. But, 
by a late rule of all the courts ^, " bail shall be at liberty to render 
the principal, at any time during the last day for rendering, so as 
they make such render before the prison doors are closed for the 
night." 



€C 



tc 



In the Exchequer of Pleas, there is a rule ^ founded on the sta- 
tute 11 Geo. IV. & 1 W. IV. c. 70. §. 22., that "on application 
" by a defendant or his bail, or either of them, for an order ^ of one 



Render to 

county gaoly 

when defendant 

18 at laige, in 

Exchequer. £ y •» 

Prac 287 S6S. '* barons of this court, to render a defendant to a county 

4^ 6. <' gaol, it shall be specified on whose behalf such application shall 

'^ be made, the state of the proceedings in the cause, for what 
*' amount the defendant was held to bail, and by the sheriff of what 
" county he was arrested ; which fieusts shall be stated in the order ^; 
*' and that on such order being lodged with the gaoler of the county 
*' gaol in which such defendant was so arrested, the defendant may 
*' be rendered to his custody, in discharge of the bail; and that on 
" such lodgment and render, a notice ^ thereof, and of the defend- 
" ant's being actually in custody thereon, in writing, signed by the 
" defendant or his bail, or either of them, or the attorney or agent 



* 1 Ld. Raym. 157. 6 Mod. 238. 8 
Mod. 340. R. T. 1 Ann, reg, II. (a.) 
R. E. 6 Geo. II. reg. III. (a.) K. B.; 
and see 1 Bam. & C. 247. 2 DovL & 
R. 38d. S. C. 

»» 1 Wila. 270. 

* 4 Bur. 2134. 

' 3 Bur. 1360. 1 Blac. Rep. 393. 
S. C. 10 Bam. & C. 751. 753. K. B. 
R. M. 1664. $ 12. (a.) Cas. Pr. C. P. 
53. Barnes, 82. 2 H. Blac. 593. C P. 



• R. T. 1 Ann, reg. I. K. B. 1 Salt. 
101. 1 Ld. Raym. 721. 6 Mod. 132. 

' Cas. Pr. C. P. 53. Barnes, 82. 2 
H. Blac. 593. 

s R. M. 1654. § 12. C. P. 2 H. Blac. 
118. 

«• R. H.2 W. l\,reg. I. % 22. 

i R M. 1 W. IV. r^. II. § 12. 1 
Cromp. &'J. 279, 80. 1 Tyr. Rep. 162. 

k Tidd Sup. 209. 

» Id, 210. 
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OF SPECIAL BAIL. 29 

^ of any or either of them^ shall be delivered to the plaintiff's at- Chap. XII. 
•{tS)^^ ^ tomey or agent ; and thereupon the bail for such defendant shall 
tiK(?^^ ^ wholly exonerated^ without entering an exoneretur." And^ by The like, when 
aother rule of the^ same court*, "if a defendant shall be in custody. 
^ti^ custody of the gaoler of the county gaol of any county in Eng" 
^ land or Wales, by virtue of any process issued out of any of his 
'•>^ majesty's superior courts of record, he may be rendered in dis- 
'* charge of his bail, in any action depending in this court, in like 
'' manner as is hereinbefore provided for a render in discharge of 
" Imil, and thereupon the bail shall be wholly exonerated from liabi- 
" lity as such bail." 



In the King's Bench, when the plaintiff declared by original, in Bail not dis- 
a different county from tiiat into which the writ issued, his bail in^^raueTnY' 
were discharged ^ ; but, in the King's Bench by bill, or in the <i»fferent 

, , county. 

Common Pleas S this variance was not deemed material: And now, p. ^g. ^^ 
by a late rule of all the courts ^, " a declaration laying the venue in 
** a different county from that mentioned in the process, shall not be 
'* deemed a waiver of the bail." 

The bail are in general discharged, if the plaintiff declare against Effect of 
the defendant for a different cause of action from what is expressed ^ *^^^ ddam 
in the 'process ®. But, in the Common Pleas, a variance between and declaration, 
the writ and count, (the ac etiam being in case on promises, and ^^^^' ^^** *^^' 
the declaration in debt,) was not deemed a ground for entering an 
exoneretur on the bail piece, where the sum sworn to was under 
40/.^ And, by a late rule of all the courts ^, *^ a variance between 
" the ac etiam and the declaration, where the defendant is arrested, 
^f shall not be deemed ground for discharging the defendant, or the 
"bail; biit the bail-bond, or recognizance of bail, shall be taken 
" with a penalty or sum oi forty pounds only." 



■ R. M. 1 W. IV. reg. IL § 18. 1 ^ R. H. 2 W. IV. reg. L § 40. 

Cromp. & J. 280, 81. 1 Tyr. Rep. 162. ^ Prac, 294. (e.) 

b S Lev. 2S5. R. K 2 Geo. IL (a.) ' 1 H. Blac 310. 

K. B. Barnes, 116.* « R. H, 2 W. IV. reg. I, § 10. 

* R. H. 22 Geo. IIL C. P. 
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CHAP. XIII. 



Of Proceedings on the Bail-Bond ; and against the 
Sheriff^ to compel him to return the Writ, and 
bring in the Body. 

Proceeding on ThE plaintiff was formerly allowed to take an assignment of th6 

bail-bond, pend- * .^j ji i. 

ing rule to bring bail-bond^ when forfeited^ and to proceed thereon, even after ser- 
in body. ^^ ^£ ^j^g j^g ^ bring in the body", or moving for an attach- 

Prac» 297. o # » 

ment ; bat after he had sued out an attachment against the sheriffj 
it was holden that he had made his election, and could not after- 
wards, whilst the attachment remained in force, take an assignment 
of the bail-bond \ And as the defendant, after a rule to bring in 
the body, was allowed the same time to justify bail, as the sheriff 
had to bring in the body S namely, four days in town, and six days 
in country causes, the plaintiff, in the mean time, could not haye 
proceeded (m the bond : And accordingly, in the Exchequer of 
Pleas, it is a rule ^, that " whenever a plaintiff shall rule a sheriff, 
'' on a return of cept corpus, to bring in the body, the defendant shall 
" be at liberty to put in and perfect bail at any time be£9re the ex- 
piration of such rule ; and that a plaintiff, having so ruled the she- 
riff, shall not proceed on any assignment of the bail-bond, until the 
time has expired to bring in the body as aforesaid:*' And, by a late 
rule of all the courts ^ '^ a plaintiff shall not be at liberty to pro- 
" ceed on the bail-bond, pending a rule to bring in the body of the 
" defendant." 

* 7 Barn. & C. 478. 1 Man. & R. 898. S. C. K. B. S Bos. & P. £64. 
298. S. C. K. B. 3 Bos. & P. 664. C. P. C P. 1 Crorop. & J. 281. Id. 281, 2. n. 
Wightw. 406. Man. Ex. Pr. 121. E& 1 Tyr. Rep. 18. S. C. Excheq. ; but see 
cheq. 1 Cromp. & J. 97. per GarroWf B. and 

^ Cunningham v. Chambers, E. 45 Vaughan, B. contra. 

Geo. III. K. B.,and see 1 Chit. R. 894. «» R. M. 1 W. IV. reg, II. § 15. 1 

m notis, Cromp. & J. 281. 1 Tyr. Rep. 163. 

• 7 Barn. & C. 478. 1 Man. & R. « R. H. 2 W. IV. reg, I. § 23. 
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OF PROCEEDINGS ON THE BAIL-BOND. 31 

In the King's Bench, if haSl above were not put in and perfected At what time 
in dae time, the plaintiff might immediately have taken an assign- put in suit. 
ment of the bail-bond, and brought an action thereon : But, in the Prac 898, 9. 
Common Pleas, it was a rule *, that " no bail-bond taken in Lan^ 
don or Middlesex, by virtue of any process issuing out of that court, 
returnable on the Jirst return of any term, should be put in suit 
until afl;er the ^^h day in full term; and that no baQ-bond taken 
in any other city or county, by virtue of such process, should be 
put in suit until after the ninth day in full term ; and that no bail- 
bond taken in London or Middlesex, by virtue of any process issu- 
ing out of that court, returnable on the second or any other subse- 
quent return, should be put in suit, until after the end o£four days, 
exclusive of the day on which such process should be expressed to 
be returnable ; and that no bail-bond taken in any other city or 

ft 

county, by virtue of such last-mentioned process, should be put in 
suit until after the end of eight days, exclusive of the day on which 
such last-mentioned process should be expressed to be returnable ; 
upon pain of having all proceedings upon such bail-bonds to the 
contrary set aside with costs." And, by a late rule of all the 
courts ^ " no bail-bond, taken in London or Middlesex, shall be put 
*^ in suit, untn after the expiration oi four days ; nor, if taken else- 
'^ where, till after the expiration of eight days, exclusive, from the 
** appearance day of the process." 

It was formerly usual for the plaintiff to bring several actions. Bringing several 
against the principal and his bail, upon the bail-bond ; but this bond!^' ^" 
practice being considered unnecessary and oppressive, was discoun- prac SCO. 
tenanced by the courts : And where the assignee of a bail-bond 
brought separate actions thereon, without suggesting any sufficient 
reason for so doing, the court of King's Bench, under the discre- 
tionary power vested in them by the statute 4 & 5 Ann. c. 16. § 20, 
stayed the proceedings in all the actions, upon payment of the costs 
of one of them ^ : And now, by a late rule of all the courts ^, *' pro- 
'^ ceedings.on the bail-bond may be stayed, on payment of costs in 
*' one action, unless sufficient reason be shewn for proceeding in 



" more." 



* R. T. 80 Geo. III. C. P. iH.BUe. ' 2 Barn. & Aid. 598. lCidt.R.S8X 

525, 6.; and fee a former rule of H. 9 S. C. 

Ann. reg. IV. C. P. 2 Blac. Rep. 1009. * R. H. 2 W. IV. r^. I. $ SO. 

»» R. H. 2 W. IV. reg, I. § 24. 
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OF PROCEEDINGS ON THE BAIL-BOND. 



Action on baiU The action by the assignee, upon the bail-bond, mast necessarily 

brouJbTby she- ^ brought in th^ same court whence the process issued, on which 

rtf^ in tny court ^he bond was taken • ; otherwise the parties could not have the re- 

Prac. 300. j*^ intended them by the statute. A similar rule was applied, in 

the King's Bench, to actions brought on the bail-bond by the she" 

riffhimstM, as well as his assignee ^; but it was otherwise in the 

Common Pleas ^ and Exchequer ^ ; where the sheriff was allowed 

to sue on a bail-bond in a different court. And, by a late rule of 

all the courts ^ '^an action may be brought upon a bail-bond, by 

the ^Aert/f himself, in any court." 



u 



Attachment 
against sberifl^ 
or bail-bond, 
standing as a 
security. 

Pnc. SOS; 4. 
S17. 



Upon staying proceedings, either upon an attachment against the 
sheriff for not bringing in the body, or upon the bail-bond, on per- 
fecting bail above, if the plaintiff has lost a trial, the court or a 
judge will further require the bail to consent, that the bail-bond 
shall stand as a security. By losing a trial was formerly meant, 
that the plaintiff had been prevented, by the neglect of the de- 
fendant to put in or perfect bail in due time, from trying his cause 
in, and obtaining judgment of the same term in which the writ was 
returnable ^. This, of course, could only happen in town causes, 
or where the venue was laid in London or Middlesex : In country 
causes, it was not formerly usual, on staying proceedings against the 
sheriff, or on the bail-bond, when a trial had been lost, to require 
the sheriff or bail to consent that the bond should stand as a secu- 
rity, though there seems to have been the same reason for it as in 
town causes s. But now, by a late rule of all the courts ^, '' upon 
staying proceedings, either upon an attachment against the she- 
riff for not bringing in the body, or upon the bail bond, on per- 
fecting bail above, the attachment, or bail-bond, shall stand as a 
security, if the plaintiff shall have declared de bene esse, and shall 
have been prevented, for want of special bail being perfected 
*' in due time, firom entering his cause for trial, in a town cause, 
in the term next after that in which the writ is returnable : and 
in a coufUry cause, at the ensuing assizes." 
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■ 1 Bur. 648. 2 Ken. S69. S. C. 8 
Bur. 1023. Barnes, 92. 117. S Wils. 
848. 8 Blac. Rep. 888. S. C. 

^ 8 Dumf. & £. 162. 

"^ 1 H. Blac. 681. 

* 8 Pricey 174. 



• R. H. 2 W. IV. reg. I. § 28. 

' 1 Chit. R. 270. (a.) 867. <a.) and 
see 1 DowL& R. 460. 8 Dowl&R. 140. 
9 Moore^ 422. 2 Bing. 227. S. C 

« iVflc 80S. (L) 

«» R. H. 2 W, IV. reg. V. 



OF PROCEEDINGS AGAINST THE SHERIFF^ &C. 33 

In the Common Pleas^ though it was formerly usual to sign Signing judg*- 
judgment> on staying proceedings in an action on the bail-bond, ^bail-bondT'* 
when the bail consented that it should stand as a security, and Prac. 804^ 5. 
execution only was stayed * ; yet it was afterwards holden, that 
the bail in such case were at liberty to plead to the action on the 
bail-bond ; and consequently were entitled to a rule to plead, and 
demand of a plea, before judgment could be signed against them ^ 
But now, by a late rule of all the courtis ^, " in all cases where the 
*' bail-bond shall be directed to stand as a security, the plaintiff 
*' shall be at liberty to sign judgment upon it." 



<( 



In the Exchequer of Pleas, by a late rule of court *, " in case any Rules on sheriff 
*' process shall have issued out of any of the courts abolished by the process issued 

*^ statute 11 Geo. IV. & 1 W, IV. c 70. J 14. the sheriff, to out of courts 

, •' abohshedbystat 

*' whom the same may have been issued, may be ruled to return ii Geo. IV. & 

such process into the court of Exchequer, in like manner as if the 1 , / Y.*®' '^^" 

said process had been returnable in that court ; and if such sheriff bring in the 

shall have made a return to the said court so abolished as afore- i. 

'^ said, or shall make a return to the said court of Exchequer, of 

'* cepi corpus, he may be ruled in like manner to bring in the body; 

^ and process so issued as aforesaid, may be returned to that court, 

** by the sheriffs of the county of Chester, county of the city of 

^' Chester, and principality of Wales, in like manner as if the same 

" had been returnable in that court." 

The writ should regularly be returned by the sheriff, on the day Time allowed for 

1.11 ^ r .. . •«•• 1 1 returning writ, 

on wnum the rule for returning it expires, if in term ; but, when ^hen rule ex- 
the rule expired in vaccUion, the sheriff, in the King's Bench, need P>res in vacation. 

TVoi* SOT 

not formerly have returned it till the Jirst day of the ensuing term, 
and had the whole of that day to file his return ® : In the Common 
Pleas,' the sheriff in such case must have filed the writ in vacation, 
and could not have waited till the ensuing term, the Common Pleas 
office being always open^; and this was also the practice in the 

* Barnes, 85. Cromp. & J. 285. 1 Tyr. Rep. 165, 6. 
*• 1 New Rep. C. P. 63. • 6 East, 386. 1 Smith, 427. S. C. 

* R. H. 2 W. IV. reg. I. $ 29. '6 Taunt. 647. 1 Marsh. 270. S. C. 
«» R. M. 1 W. IV. reg. III. § 7. I 



34 OF TAXING AN ATTORNBT's BILL. 

Cbaf. XIIL Exchequer*: Bat sow^ hj a late rule of all the courts^ " when 

'* the role to letum a writ expiree in vacation, the sheriff shall file 
'* the writ at the expiration <^ the rule^ or as soon after as the office 
'' shall be open : " and^ by another mle ^ ^' the officer with wh(»Q 
'' it 16 filedj shall endorse the day and hour when it waa filed." 



• 9 Prwe^ Sfifi. • JA J 12. 

>»R.H.eW.IV.f^.I.§ll. 



CHAR XIV. 



Of Taxing an Attorney's Bill^ and his Lien 

/or Costs. 

Summons and J.N the Common Pleas, three summonses were fiDrmerly necessary, 

ortax.attoraW's ^° ^'^^'^ ^ non-attendance, before an order could be obtained for the 

^^ delivery or taxation of an attorney's bill * : Bat, by a late rule of all 

Proc. 886. ^jjg courts^, "an order to deliver or tax an attorney's bill, may be 

made at the return of one summons^ the same having been served 

two days before it is returnable." 






Oxm appoint- There was formerly a rule in the King's Bench S that *' on every 

cessaryfor"*" appointment to be made by the master, the party on whom the 

taxing It wmR was served should attend such app<nntment, without waiting 

Prac,336. 680. ^^ ^ second; or in default thereof, the master ^onld proceed €» 

parte on the first appointment." In the Common Pleas, there must 

have been three appointments, in ease of non-attendanee, before the 

prothonotary could proceed ex parte ^ : But, by a kte rule of all tka 

courts'^, " one appointment only shall be deemed necessary, for pro- 

" ceeding in the taxation of an attorney's bilL" 

• Imp. C. P. 7 Ed. 666, T. & E. 680. 

* R. H. 8 W. IV. reg. I. § 91. * Imp. C. P. T Ed. 857. 

« R. H. »l Geo. III. K. B. 4 Durnt « R. H. 8 W. IV. reg, I. § 98. 



OF AN attorney's LIEN FOR COSTS. 35 

> 

In the King's Bench^ when the defendant applies to set off the Attorney's lien, 
debt and costs in one action against those in another^ the court in aamages or 
general will not suffer it to be done^ until the attorney's bill for bu- ^^^^ 
siness done in the cause wherein he was concerned be first dis* '^^* 
charged*: But it was otherwise in the Common Fleas, where the 
attorney's lien for costs was held to be subject to the equitable 
claims that existed between the parties in the cause ^ : And, in tho 
King's Bench, it was holden, that the attorney had a lien on the 
judgment obtained by his client against the oj^xmite party, to the 
extent of his costs of that cause only ^ ; and the plaintiff, in that 
court, might have set off interlocutory costs in the same cause, payable 
by him to the defendant, against the debt and costs recovered by him 
6n the final result of the cause, notwithstanding the objection of the 
defendant's attorney, on the ground of his lien, which only attached 
on the general result of the costs, &c. of the cause ^. But now, by a 
late ^le of all the courts ^ " no set off of damages or costs between 
^ paities shall be allowed, to the prejudice of the attorney's lien for 
*' costs, in the particular suit against which the set off is sought ; 
'^ provided nevertheless, that interlocutory costs in the same suilii 
" awarded to the adverse party, may be deducted." 

* 4 DuMf. & £. 1S8, 4, 6 Dumf. & 5 Mooi>e, 96. 12 Hfoore, 89, ^ Wng^ 
£t 466. » Dumf. & £. 70. I M«ule & ItJ. S. C. 8 Kng. 29. 

S. 240. 8 Taunt. 526. "^ S Barn. & C. 5S5. 5 Dowli & ^ 

* 2 Blac. Rep. 826. Say. Cosfci, 254. 899. S. C. 4 Bing. 17. S. Q, cited, 

S. a 1 H. Blac. 23. 217. 2 H. Blac * 8 East, 862. 1 Price, a7Si.; aftd see 

440. 687. d Bos. & P. 28. 1 New Rep. 9 Barn. & C. 760. 

C.K22. 4r Tatttit^ S«0. ffTaunt.6«6. * R, H. 2 W. IV, w|g. I. § 98. 



C 36 3 



CHAP. XV. 



Of Proceedings against Prisoners. 



Two copies only 
necessary of de- 
claration agunst 
prisoner, in cus- 
tody of sheriff 

&C. 



XT was fonnerly necessary^ in the King's Bench^ when the de- 
fendant was in custody of the sheriff^ &c.> to make three copies of 
the declaration : one to be delivered to the defendant^ or left for him 
with the gaoler or turnkey ; another^ to be annexed to the original 
Troc. 844, fi. affidavit of such delivery^ and filed with the clerk of the rules ; and 
a thirds to be annexed to an ofiice copy of such affidavit : On this 
last copy> a rule was given with the clerk of the rules^ for the de- 
fendant to appear and plead ; and in default thereof^ judgment 
might have been signed *. In the Common Pleas^ the production 
of a copy of the affidavit to the prothonotary being dispensed with ^ 
it was only necessary to have two copies of the declaration ; one to 
be delivered to the defendant^ or left for him with the gaoler or 
turnkey^ and the other to be annexed to an affidavit of such de- 
livery ; upon which latter copy^ the secondary would give a rule for 
the defendant to appear and plead. And now^ by a late rule of all 
the courts S '' when the plaintiff declares against a prisoner, it shall 
** not be necessary to make more than two copies of the declaration, 
'^ of which one shall be served, and another filed with an affidavit 

of service, upon the office copy of which affidavit, a rule to plead 

may be given." 



t< 



Hme for pro- There was formerly a distinction between the rules of the King's 

or final judg- Bench and Common Pleas, as to the time allowed for proceeding 
ment, against against prisoners : In the former court, it was required that the 

prisoners. . . . . . 

Ttac. S62. S65. P^^^^^^ should proceed to trial or final judgment, within three 

terms inclusive after declaration, and should cause the defendant to 
be charged in execution, within two terms inclusive after such trial 
or judgment, of which the term, in or after which the trial was had> 



* R. £. 5 W.& M. rtg. III. § 2. (6.) 
K. B. 



* Imp. C. P. 7 Ed. 666. 672. 

• R. H. 2 W. IV. reg, I. § 86. 
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was reckoned as one *. In the Common Pleas, no notice was taken of Chap. XV, 

the trial; the rule ^ being, that the plaintiff should proceed to judg^ 

ment, within three terms inclusive after declaration, and charge the 

defendant in execution, within two terms inclusive after judgment 

against him : But, by a late rule of all the courts ^ " the plaintiff 

'' shall proceed to trial, or final judgment, against a prisoner, within 

" three terms inclusive after declaration, and shall cause the de- 

'* fendant to be charged in execution within two terms inclusive 

" after such trial or judgment ; of which the term in or after which 

" the trial was had shall be reckoned one." 



In order to charge a defendant in execution, in the King's Bench, To charge de- 
the proceedings must formerly have been entered of record, and the cution, proceed- 

judgment roll docketed and filed * : But, by a late rule of all the |"g» "eed not 

De cntereci or 

courts S " in order to charge a defendant in execution, it shall not record. 

" be necessary that the proceedings be entered of record." Prac. S63, 



The rules of the court of King's Bench, of Trin. 56', and Mich. Lists to be pre- 
57 Geo. III.', requiring the marshal to present a list to the judges, JITprisoners^u- 
of prisoners supersedeable, &c., were extended by a late rule of all persedeable, &c. 
the courts « ; by which it is ordered, that " the marshal of the King's ^'^' ^^' 
Bench prison, and the warden of the Fleet, shall present to the 
judges of the courts of King's Bench, Common Pleas, and Ex- 
chequer, in their respective chambers at Westminster, within the 
first Jour days of every term, a list of all such prisoners as are 
" supersedeable ; shewing as to what actions^ and on what account 
they are so, and as to what actions, if any, they still remain not 
supersedeable." And, by another rule of all the courts \ " if by 
reason of any writ of error, special order of the court, agreement 
of parties, or other special matter, any person detained in the ac- 
tual custody of the marshal of the King's Bench prison, or war- 
" den of the Fleet, be not entitled to a supersedeas or discharge, to 
*' which such prisoner would, according to the general rules and 
practice of the court be otherwise entitled, for want of dedaciiigy 
proceeding to trial or judgment, or charging in execution, within 
the times prescribed by such general rules and practice, then and 
" in every such case, the plaintiff or plaintiffs, at whose suit such 
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* 4 East, S49. 

*• R. E. 8 Geo. I. C. P. 

* R, H. 2 W. IV. reg. I. § 85. 

* Imp. K. B. 10 Ed. 619. 



« R. H. 2 W. IV. reg. I. § 96. 
^ 5 Maule & S. 622. 
« R. H. 2 W. IV. reg. I. § 86. 
* Id. 5 87. 
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Cba?. XV. " priaoner ghall be so detemed in custodf^ shall, with all convenient 

speed, give notice in writing of such writ of error, special order, 

agreement, or other special matter, to the marshal or warden, 

upon pain of losing the right to detain such prisoner in custody, 

by reason of such special matter ; and the marshal or warden 

*' shall forthwith after the receipt of such notice, cause the matter 

'* thereof to be entered in the books of the prison, and shall also 

** present to the judges of the respective courts, from time to time, 

a list of the prisoners to whom sudi special matter shall relate, 

shewing such special matter, together with the list of the prisoners 

supersedeable." 



if 
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Discharge of 
such prisoners. 

Prw. 868. 



By a rule of Trin. 19 Geo. III. K. B., '^ all prisoners who have 
been, or shall be in custody of the marshal for the space of six 
months after they are supersedeable, although not superseded, 
shall be forthwith discharged out of the King's Bench prison, as 
to all such actions in which they have been or shall be supersede- 
able,'' There is also a similar rule in the Gmnmon Fleas S for 
discharging prisoners out of the Fk^ prison. And, by a subse** 
quent rule of all the courts ^, '^ all prisoners who have been^ or shall 
*' be in the custody of the marshal or warden, for the space of one 
^' calendar month after they are supersedeable, although not super- 
'^ 8eded> shall be forthwith discharged out of the King's Bench or 
^' jpUei prison, as to all such actions in which they have been, or 
^' shall be supersedeable." 



Order for dis- 
charge of pri- 
soner, for not 
declaring* &c. 

Prac, S69. 



Jn the King's Bench, if the plaintiff's attorney did not attend 
and shew cause against it, the judge would have formerly made an 
Qrder for the defendant's discharge on the Jirst summons, if the ap* 
plication were for not declaring: In the Common PleaSi, the order 
on the Jirst summons, if not consented to, was only an order nisi, 
unless cause were shewn within six days ^; and, in either court, if 
\X were for not proceeding to judgment or execution in due time, 
there must have been three summonses, heiore the judge would 
have made an order for non-attendance ; ^nd, in a caimtry eaufie, 
the order, on attendance, was not absolute in the first instance, but 
only an order nisi, unless cause were shewn within a limited time, 
to give the agent an opportunity of writing to his client foi: in,8trac- 



■ R, II. 6 & 7 Geo. IV. C. F. 11 
Moore, SS2. 3 Bing. 442. , 



^ R. H. £ W. I V. w^. I. J 88- 
• Imp. C. P. 7 Kd. 677. 
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tions. But^ by a late rule of all the oonrts \ " the order of a judge Chap. XV. 
for the discharge of a prisoner, on the ground of a plaintiff's 
neglect to declare^ or proceed to trial or final judgment, or execu- 
tion, in due time, may be obtained at the return of one summons^ 
served two days before it is returnable; such order, in tofvn 

'^ causes, being absolute, and in country causes, unless cause shall 
be shewn within four days, or within such further time as the 
judge shall direct." 



(€ 



€C 
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On a motion for the discharge of an insolvent debtor, under the Rule for di». 
statute 48 Geo. III. c. 123., for the relief of debtors in execution f^^^fn^^L 
for small debts, the rule, in the King's Bench, was absolute in the ^ ^^eo. III. 
first instance, after due notice of the application had been given to ^^^ ^^ 
the plaintiff, or his attorney ^: In the Common Pleas, it was in the 
first instance only a rule nisi^: But, by a late rule of all the 
courts ^, *' a rule or order for the discharge of a debtor who has been 
** detained in execution a yeary for a debt under twenty pounds, may 
*' be made absolute in the first instance, on an affidavit of notice 
** given ten days before the intended application ; which notice may 
" be given before the year expires." 



* R. H. 8 W. IV. f^^. I. $ S9. * 7 Taiint S7.467.; andteeS Moora^ 

^ 2 Bam. & C. 80i. 4 Powl & R. 80. 
861. S. C *» R. H. 2 W. IV. reg, I. $ 90. 
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CHAP. XVL 



Of the Removal qf Causes. 



RemoTal of 
causes from 
Chetter, and 
W^alest &c. into 
court of Ex- 
chequer, on Stat. 
11 Geo. IV. & 
1 W. IV. c. 70. 
$14. 

Prac 897. 



Rules of court 
thereon. 



Sy the late act for the more effectual administration of justice ia 
England and Wales ^, it is (amongst other things) enacted^ that 
*' all the power^ authority^ and jurisdiction of his Majesty's court 
" of Session of the county palatine of Chester, and of the judges 
^* thereof, and of his court of Exchequer of the said county pala- 
" tine, and of the chamberlain and vice chamberlain thereof, and 
" also of his judges and courts of Great Sessions in the principality 
'' of Wales, shall cease and determine at the commencement of the 
" said act ; and that all suits at law then depending in any of the 
** said courts, shall be transferred to the Court of Exchequer, there 
" to be dealt with and decided according to the practice of the said 
*^ Court of Exchequer, or of the court from whence the same shall 
" be transferred, according to the discretion of the court to which 
" the same shall be transferred ; which court shall, for the purpose 
of such suits only, be deemed and taken to have all the power and 
jurisdiction, to all intents and purposes, possessed before the pass- 
ing of that act, by the court from whence such suit shall be re- 
'^ moved." On this act rules of court were made, in the Exchequer 
of Pleas ^ by which it is ordered, that '^ as to all suits at law de- 
pending in any of the said courts on the twelfth day of October 
then last past, the same shall be dealt with and decided accord- 
ing to the practice of the said Court of Exchequer, unless that 
court, or a baron thereof at chambers, shall, upon special ap- 
plication, upon notice to an adverse party, otherwise direct." 
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Times and Particular times and modes of proceeding are appointed by the 

ceeding^appdnt- *^v® ^^> ^ ^^*^ses where process shall have been served, and the 
ed thereby. 

• 11 Geo. IV. & 1 W. IV. c. 70. § 1 Cromp. & J. 288, &c. 1 Tyr. Rep. 
14, 108, &c 

^ R. M. 1 W. IV. reg. III. $ 1, &c 
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plaintiff shall not have declared ; or in which a declaration has been CfiikP. XVI. 
delivered or filed in the court of Sessiona ; or interlocutory or final 
judgment shall have been signed, in any of the courts abolished by 
that act : And it is thereby further ordered % that " any proceeding Proee^ings in 
*' taken in any court abolished by the said act, may be continued by ^^*cond- 
" way of suggestion, in the said court of Exchequer ; sueh suggefr' Bued by luggei' 
" tion being subject to correction, upon a summons for the pur- 
*' pose, by any of the barons of that court*" 

In a case arising on the above act of parliament ^ the late court Decisions on the 

a1iOV£ Beta 

of Great Sessions for the county of Chester, at the Summer ses- 
sions 1830, issued an attachment, returnable at the next Great 
Sessions^ against the attorney in a cause, for the nonpayment of the 
defendant's costs : Before the next Great Sessions, the act came into 
operation ; but previously to that time, the sheriff had taken a bail- 
bond for the appearance of the attorney, pursuant to the attach- 
ment : The sheriff being niled, in Easier term following, to return 
the writ into the court of Exchequer,, returned cepi corpus, and 
that he was ready to have his body before the justices at Chester 
at the return ; but that before the return, the court was abolished : 
and the court of Exchequer held, that the return was insufficient, 
and that the application against the sheriff, in Easier term, was in 
time. In another case S where, in March 1823, the defendant^ 
having been served with a new rule in Carnarvonshire, signed a 
Cognovit at the foot of a concessit solvere; and, in October 1S30, the 
plaintiff issued a ^ert^ur, which was not served, signed judgment, and 
removed the proceedings into the court of Exchequer; afiter which the 
plaintiff took out a summons to issue execution, which, with the notice 
to tax costs, was served upon the defendant, who did not attend the 
summons, or taxation of costs, but prayed time to pay the debt ; 
the court of Exchequer held^ that the judgment was regular^ ac- 
cording to the practice of the late court of Great Sessions ; and that 
the defendant, by his subsequent conduct^ would have waived any 
irr^ularity in the judgment. But a judgment cannot be entered 
up, in the Exchequer^ on a warrant of attorney to confess judgment 
in the Great Sessions in Wales, given previously to the above act ^. 



' R. M. 1 W. IV. reg. III. J 6- 1 * * Cromp. & J. 66. 

Cromp. & J. 284, 6. 1 Tyr. Rep. 166. ^ 1 Cromp. & J. 887. 1 Tyr. Rep. 

^ 1 Cromp. & J. 447. S61. S. C 
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Tme alldipid Wbcn tpedal bail ifere put in upon a habeas corpus, and notice 

iMoTonAafimf tliereof given to the pkintifTs attorney, he vns finrmerl j allowed 

*»n»^ twenh^eighi days in the King's Bench, or in the Common Pleas 

'^^'^^ ^^' twenty days* after they were pnt in, to eitoept to them: Bnt, by a 

. late mle of all the ooorte^ ''the time allowed for excepting to 

*' bail, pnt in upon a habeas corpus, shall be twenty days." 

Time for gmag On the removal of a canse from an inferior comt, the mle to de« 
on temorS^ c^ttte might formerly have been giren, in the King's Bench, within 
cwue* Jourteen days *, or, in the Common Pleas, withinyiwr days after the 

Prac 417, 18. ^^ ^ ^ term^ : And now, by a late role of all the courts ; 

** where a cause has been removed from an inferior court, the mle 
** to dedare may be given within^/ovr days after the end of the term 
'' in which the writ is returned." 

Demand of de- When the writ of pone or recordari, &c. was brought by the de« 

n^ before^^ feudant, if the return had been filed on or before the appearance 

prot can be day, there was formerly no occasion to demand a declaration in 

^ ... ,« writinff '; but otherwise a written demand was necessary < : And 

Prac, 417, 18. ® u . 

now, by a late rule of all the courts \ ^* no judgment of nonpros 
" shall be signed, for want of a declaration, until four days next 
'' after a demand ^ thereof shall have been made in writing, upon 
'* the plaintiff, his attorney or agent, as the case may be.' 

• R.M.1064.$11. ILH.18&14 ieeiii.$8& 

CflT.ILaP. ' 1H.B1m.881. 2 Moore^ 64S. (e.) 

>» R. H. 2 W. IV. reg. I. § 86. ■ Pr. Reg. 870. Cas. Pr. C P. 56. 

« 11 £ast,18S. aC. 

* AUcn V. Mfflward, H. SO Geo. HI. * R. T. 1 W. IV. reg. IV. 7 Bing, 
C. P. Imp. C. P. 7 Ed. 638, 4. 784. 1 Cromp. & J. 471. 

« R. H. 8 W. IV. reg.LS ^'i ^^ ' Append, f 80. 
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CHAP. XVII. 



Qf the Declaration. 

jMLR. Justlee BuUer having expressed an opinion^ in the case of Time for declaim 
Warley v. Lee ■, that by the general rules of law, a plaintiff mnst '°*1 
have declared against a defendant within twelve moiUhs Biter there- 
tnra of the writ, though, by the rules of the court, if he did not 
deliver a declaration within two terms, the defendant might have 
signed a judgment of wm pros, it was settled, agreeably to that 
opinimi, that unless he took advantage of the plaintiff's neglect, by 
signing a judgment of non pros, the plaintiff might deliver his de- 
claration^ at any time within a year next after the return of the 
writ \ And accordingly, by a late rule of all the courts S " a 
" plaintiff shall be deemed out of court, unless he declare within 
*' one year after the process is returnable." 



In the King's Bench it was formerly a rule, that " on all process Rule to declare, 
issuing out of that court, returnable at a day certain, if the defend- declaration* 
ant appeared by his attorney, and filed bail of the term wherein the Prac, 417, 18. 

JA| o XiVQ 4AS- 

process was returnable, and the plaintiff did not declare before the ^ > * 
end of the term next following, a judgment of non pros might have 
been agned, without entering any rule to declare, or calling for a 
dedaration^^"; which rule applied to actions by original writ* 
in that court, as well as by bill. In the Common Pleas, however, 
the defendant must, before the end of the second term, or within 
fomr days after, have entered a rule for the plaintiff to declare ^, 
and demanded a declaration. But, by a late rule of all the courts 8, 
'' it shall not be necessary for a defendant, in any case, to give a rule 

* 8 Durnf. & £. 1 12. «> R. M. 10 Geo. II. re§, II. (».) K. B. 

^ S Dumf. & £. 123, 4. b Durnf. & Gilb. K. B. »4&. 

E. 86. 7 Dumt & E. 7.; but Bee 18 ' Imp. K. B. 10 Ed. 493. 681. 

Mod, 217. 2 New Rep. C. P. 464. 9 ' R- H. 9 Ann. r«g. III. C. P. Imp. 

Barn. & C. 644. C. P. 7 Ed. 194, 6. 

' R. H. 2 W. IV. reg. I. J 36* ■ R. H. 2 W. IV. reg. I. § 38. 
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Ch. XVII. '' to declare^ except upon removals from inferior courts." Still how- 
ever^ by a previous rule of all the courts % (which has been already 
noticed at the end of the last chapter^) " no judgment of non pros 
" shall be signed^ for want of a declaration^ until four days next 
'* after a demand ^ thereof shall have been made in writings upon 
'^ the plaintiff^ his attorney or agents as the case may be." 



Rule for Ume to 
declare. 

Frac. 423, 4. 
484. 



In Exchequer. 

Frac. 428, 4. 

484. 



If the plaintiff be not ready to declare^ before the end of the 
next term after the return of the process^ he may obtain a side-bar 
or treasury rule from the clerk of the rules in the King's Bench S 
or one of the secondaries in the Common Pleas ^, for time to declare^ 
until the first day of the ensuing term ; and^ in the Common Pleas^ 
there is no difference in this respect between a rule for time to de- 
clare in replevin, and in other actions ®. In the Exchequer of Pleas> 
the mode of obtaining time to declare was by summons and order of 
a baron ' ; and the time given was in the discretion of the baron 
making the order^ regulated by the cause of action^ and circum- 
stances of the case f^. But^ by a late rule of all the courts \ " the 
" plaintiff may have a rule for time to declare in the court of £x- 
" chequer^ as well as in the other courts." 



Rule to declare 
peremptorily, 
absolute in first 
instance. 

Proc. 424. 
487,8. 



The rule for the plaintiff to declare peremptorily, in the King's 
Bench^ is absolute in the first instance^ and drawn up on a motion 
paper signed by counsel * : In the Common Pleas^ it was formerly 
a rule to shew cause ^ : But^ by a late rule of all the courts ^j ^^ a 
" rule to declare peremptorily may be absolute in the first in- 



^' stance. 



f» 



Declaring by In actions by original, the venue, in the King's Bench> must 

ongmal m a dif- fgnnerlv have been laid in the county where the writ was brought : 

ferent county, no ' ^ . 

wdver of baiL and if it were not so laid, the court would have set aside the pro- 

Prac 294, 482. ceedings for irregularity, and the plaintiff, we have seen ", would 

have lost his bail : But, by a late rule of all the courts °, ^'a deda- 



• R. T. 1 W. IV. reg. IV. 7 Bing. 
784. 1 Cromp. & J. 471. 

^ Append. § 20. 

" Prac. Append. Chap. XVII. § 1.' 

^ Id. § 2. 

* 5 Taunt S6. 

' Dax, Pr. 64. ' 



« Price, Pr. 216. 

«» R. H. 2 W. IV. r«^. I. § 88. 

' Prac. Append. Chap. XVII. § fi. 

k Jd § 6. 

» R. H. 2 W. IV. reg. I. § 89. 

"* jlfUe, 29. 

"^ R. H. 2 W. IV. reg. I. § 40. 
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ration laying the venue in a different county from that mentioned Ch. XVII. 
in the process^ shall not be deemed a waiver of the bail." 



It was formerly usual for the declaration by original, to repeat Recital of ori- 
the whole of the original writ * : But this practice being productive §|^ration unn 



unne- 



iVuc. 4SS. 



of great and unnecessary prolixity^ rules of court were made> in the cesaary, in all 

personal and 

King's Bench ^ and Common Pleas S that ^* declarations in actions mixed actions. 

upon the case, and general statutes, other than debt, repeat not 

the <nriginal writ, but only the nature of the action, as that the 

defendant was attached to answer the plaintiff, in a plea of tres^ 

pass upon ike case, or, in a plea of trespass and contempt, against 

the form of the statute : " And, by a late rule of all the courts \ 

" the rules heretofore made, in the courts of King's Bench and 

'' Common Pleas respectively, for avoiding long and unnecessary 

'^ repetitions of the original writ, in certain actions therein men- 

" tioned, shall be extended, and applied, in the courts of King's 

*' Bench, Common Pleas, and Exchequer of Pleas, to all personal 

" and mixed actions ; and that in none of such . actions, shall the 

'' original writ be repeated in the declaration, but only the nature 

*f of the action stated, in manner following : viz. ' A. B. was at" 

** tacked to answer C, D. in a plea of trespass •, or in a plea of 



^* trespass and ejectment ^,' or as the case may be ; and any further 
" statement shall not be allowed in costs." 



It having been found, that declarations in actions upon bills of Form of declar- 
exchange, promissory notes, and the counts usually called the com- '^^°&<!, 
mon counts, occasioned unnecessary expense to parties, by reason of prac, 440. 
their length, and that, the same might be drawn in a more concise 
form ; it was, for the prevention of such expense, ordered by . a 
late rule of all the courts s, that '* if any declaration in as^ 
*f sumpsit, hereafter filed or delivered, being for any of the demands 
*^ mentioned in the schedule of forms and directions annexed to that 
*' order K or demands of a like nature, shall exceed in length such 



■ Com. Dig. tiL Pleader, C. 12. 

* R. M. 1664. § 12. K. B. 

* R. M. 1664. § 16. C. P. 
<» R. H. 2 W. IV. reg. IV. 

* Append. § 21. 
' Id, § 22. 



774, 6. 1 Cromp. & J. 474, 5. 

*» Append. § 2S, 4. And for precedents 
of declarations, in assumpdt and d^ upon 
bills of exchange^ and promissory notes, 
&C., and on the common counts, see Mr. 
HenndCs useful collection of Forms, pre- 



■ R, T. 1 W. IV. reg, X. 7 Bing. pared in conformity with the above rule. 
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Cjft. XVII« ^* of tbe ttdd forms, 60t forth of direeCed in th^ ftAid schedule, fts may 
'^ be applicable to the ease; or if any dedbtfatioft in debt, to be so 
" filed or delivered, for similar causes of action, and for which the 
" action of asivmpnt would lie, shaU exceed soch length, no costs 
** of the excess i^all be allowed to the pkintiff, if he sneeeeds in 
** the cause ; and sadi costs of the excess as hove been incurred by 
" the defendant, shall be taxed dad allowed to the defendant, and 
'* be deducted from the oosts allowed to the plaintiff: And it was 
" further ordered, that on the taxatiofi of oosts, as between attOf « 
^ fley and client, no costs shall be allowed to the attorney, m inspect 
** of any such excess of length ; and in case any costs shall be pay* 
^* able by the plaintiff to the defendant, on ftcoount of such excess, 
** tibe amount thereof shall be deducted from the amount of the at- 
" tomey's bill." 

Costs allowed In actions to which the abot« iiil« lippMes, if the debt dnMmits 

ec ara on. ^^^^ poQfids and upw^ds, and the decteulioci is under fmer^y- 
^/cwr^/oliof, dieoftcer whotjkxestho costs i«^ atftiiori^ed/ b^ instruc- 
tiom given h^ the courts to their taxing oftc^s, in Hilary teftn 
1832, to aUow for deckmtion, iddndisg instructions, copf , Kifd de- 
livery, \L \6s. ; and Amt dose copy, im c^TUry causes, according to 
kngth : Provided, that the above instructions shdll not extend to 
cases in which several actions shsJl be brought oil the same^ biM of 
note, against several parties thereto. 

Effect of va- In bailable casesr the deckmtion should regularly con^spondl with 

^^m ndde- ^^^ ^ ^^^ ^ ^^^ ^^^^ ds to the ndture of ther caose of aetistt : 

claration. Thoefcre, Where ttve pkitttiffi», having hekl die dlcfendaots to bail 

^''^^ ^^' on an affidavit in agaump^, delivered a dedaration in Itovefy the 

court of Kii^s Bench ordered am esttmetehir. to> be entered on the 

boil-pieoe ■ % But thejr would not pemdt a Ad^isM to take nd* 

▼antsge' ^ a variamee in the amount of the debt, betw^m thcf ae 

eUam part of the iaHiai, and die dedasatioft ^: And though, where 

there was a material variance between the ac etiam in the writ and 

the declaration, the plaintiff would have Tost hisbaH*^, yet the Court 

would not on that ground set aside the proceedings for irregularity ^. 

* 7 tfattit A IL m,; and see 8f ^ Per Cur, MI 4S' Geo. III. K. B. 2 
V\xrtsf. & £1 S7. Moore, 89. 8 TaunC. ISO; S. C; and 

*- 5 Dfurtif. & t:, 402; Tl Moore, ^T. see 2 Moore^ SOI. 8 Taurtt. 8l94. S. C. 

• jfnUf t9, 1 1 Moore; 457. C. P. 
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In the Coimnitia Fle$B, hawevet, a variance betwetoi the writ Ch.XVIL 

and the county the ac etiam being in case on promises^ but the 

dedaration in debt, was not deemed a ground £or entering an exome* 

retur on the bail-piece> where the sum sworn to was under 401. * 

And, by a late rule of all the eourts ^ " a rariance between the ae 

*^ eiiam and the declaration^ where the defendant is arrested, shall 

*' not be denned ground for discharging the defendant, or the bail ; 

'' but the bail-bond, or recogniaaoce of bail, shall be taken with a 

** penalty or sum cifoHy peujsds only." 



<c 



In the Exdiequer of Plea^ it ia a ruleS that " upon process of Declaring de 
quo minus and vefitre faciusy personally served on a defendant, teryic«ible pro- 
and upon all writs of disirirngfu, whereupon notice, pursuant to <^*^ i° Excbe- 
" the statute 7 & 8 Geo. IV. c 71> »hatt be given, retamaUc on ^"^^^ ^^ 
" any day <^ the term, the phdatiff shell be at liberty to declare 
'^ de bene esse, within eight days after the return thereof, or on ap« 
*' pearance in chief/' 

There is also a rule, in the £xcheqn» of Pleas S that ^ all de- Filing and en- 
** claratioas de bene esse shall be filed with the sworn or side clerks, ^^"^^11^ 

or thf ir deputy, and shall be entered, ia alphabetical order, in in Exeheqfoer. 

proper books for each term, to be kept by them for that purpose ; ^^"^' ^^ 
'' which books shall, at all times within office hours, be open to the 
*' inspection of the persons admitted to practise as attornies of that 
*' court, and their clerks, without fee or reward ; and the declara* 
" tion so filed shall and may be taken out of the office, by the de« 
'' fmdant or his attorney, upon payment of the fees payable in 
" respect thereof." 






It was formerly usual, in the King's Bench ® and Exchequer ^, Time for declar- 
to serve the process on the return day^ and to file the dcdaratiott "^ ^^' 

de bene esse, and give notice thereof to the defendant, on the same 
day ; and, in the Common Pleas, notice of the declaration being 

■ 1 H. Blae. 3ia * R. M. 1 W. IV. n?g. XL § 6. 1 

* R. H. 2 W. IV. n^ I. i 10. Croinp. & J. 277. 1 Tyr. Rep. h59i 

Ante, 29. ' 8 Smith R. 482. 12 East, 116. 2 

' R.M.1 W.IV.wg.ILS ILlCiomp. Chit R. MiA, 3. 7 DowL & R. 2J9. 

& J. 279v 1 Tyr. R^ 161, 2.; and see ^ 9 Price, 153. M<GldL 66ft ia-£no%. 

R.M. 5S Geo. IXL Maa Ex. Append. 800. S.C. 

226, 7. 8 Price, 508, 9. 
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Ch. XVIL 80 filed might have been given on the retnm day of the writ^ at the 
time of serving it * : Bat now^ by a late role of all the courts \ 
" no declaration de bene esse shall be delivered S until the expira- 
tion of six days firom the service of the process^ in the case of 
process which is not bailable, mr until the expiration of six days 
'< from the time of the arrest, in case of bailable process ; and such 
nx days shall be reckoned iaeluaive of the day of such service or 
arrest;" tvhidi rule applies to declarations JUed, as well as deli" 
vered, de bene esse^. As tb*s rule» however, might have enabled a 
defendant, when served with process or arrested within six days of 
the end of an issuable term, to prevent' the pkdntiff from declaring, 
so as to have a plea of the term^ and proceed to trial at the next 
assizes; it was ordered, by a subsequent rule', that " in Hilary and 
'' Trinity terms, a plaintiff, in any country cause, may file or de- 
'' liver a declaration de bene esse, within four dajB after the end of 
'' the term, as of such term." 

Notice of de- It was formerly usual to state the amount of the damages in a 

not state amount ^^^^ ^^ declaration, in the King's Bench i^: But this was not ne- 
of damages. cessary in the Common Pleas ^ : And, by a late rule of all the 

courts ^ " it shall not be deemed necessary to express the amount 

** of damages, in a notice of declaration." 



Prac4&7. 



In what cases In the Common Pleas, where the defendant's place of abode was 

be stuck upln^ Unknown to the plaintiff or his attorney, application must formerly 
office. have been made to the court, that ftfljiying the declaration in the of- 

•P»«^ **'''• fice might be deemed good service ^ ; and it was not so considered, 
unless by express permission of the court, though the defendant's 
place of abode were unknown to the plaintiff ^ In a subsequent 
case, that court would not allow the affixing of a notice of decla- 
ration in the prothonotaries' office, to be good service ; although it 
was sworn, that the defendant had no fixed place of residence, and 

* 8 Taunt 404. 8 Taunt. 127. 1 ' IL H. 2 W. IV. ni^. III. 
Moore^ 578. S. C ■ Imp. K. B. 10 Ed. 186. 

»» R. T. 1 W. IV. reg. VI. 7 Bing. * 6 Taunt 881. 

784. 1 Cromp. & J. 472. » R. H. 2 W. IV. ng. L § 41. 

*" Tlie usual words **JUed or " are here *■ I Taunt 488. 

omitted. Chit Pr. 77. n. '5 Taunt 777.; and see 7 Taunt 

* Giles ▼. Gale, M. 1881. C: P. 145. 1 Chit R. 675. (a.) 

* Chit Pr. 77. n. 



OF IMPABI.ANCE. 49 

that the plaintiff did not know where to find him * : And> by a late Ch« XVII. 

rule of all the courts ^ *' where the residence of a defendant is un- 
known^ notice of dedaration may be stuck up in the office ; but 
not without pretious leave of the court."® 

* 8 Moore, 27S. tain leave to stick up notice of declaration 
^ R. H. 2 W. IV. reg. I. $ 49. in the office, lee Chit Pr. Jddtnd. 17. 

* For the form of an affidavit to ob- (49.) 
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CHAP. XVIIL 



Qf Imparlance^ and Time /or Pleading ; and of 
the Rule to Plead, and Demand of VyEX, &c. 

Jr ORMERLY^ when the process^ in the King's Bench, was re- In what 
tumable thelast return of the term*; or, in the Common Pleas, pie^J ^'Ihout'' 
when it was returnable on that return, and the declaration Was not imparlance, 
filed or delivered on the return-day, or on the day following •* ; or ''^^"^ *^' '^* 
where tlie process, in either court, was returnable before, ))ut the de- 
claration was not delivered, or filed and notice thereof given, fmtr 
days exclusive before the end of the term S the defendant, if com- 
pletely in court, was entitled to 9Ji imparlance : But, by a late rule 
of all the courts **, " upon every declaration delivered or filed, on or 
before the last day of any term, the defendant, whether in or out 
of any prison, shall be compellable to plead as of such term, with- 
out being entitled to any imparlance." If the writ and appear- 
ance, however, be of one term, and the declaration of another, the de- 

■ R. T. 6 & 6 G4o. 11. (6.) R. M. 10 Marsh. S37. (a.) 2 Chit. R. 8S1. 
Geo. II. reg. II. R. T. 22 Geo. III. * R. T. 5 &6 Geo. II. (6.) K. B. 

K. B. <» R. T. 1 W. IV. reg. III. 7 Bing. 

* R. H. 86 Geo. III. C P. 2 H. 784. 1 Cromp. & J.471. 
Blaeb Oct. Ed. 551. 7 Tauxlt. 71. (a.) 2 
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OF THE TlMEf FOR PBBADING. 



Cn. XV'Hf. ftschtait is still entitled to- aa imparlimoe^ netwiyisfatuJing tte 

sbore rule*. 



Computation of 
time for plead- 
ing, and when 
the days are 
reckoned ex- 
clusively or in- 
clusively. 

Prw:.4M, 



In computing the time ftp pkttdltag te decbrationGr in the- Com- 
mon Pleas, the days were formerly reckoned inclusively ; so that if 
a declaration were filed or delivered on the firsts with notice to plead 
in faar days, the plaintiff was entitled to sign judgment for want 
of a plea, on the opening of the office in the afternoon of the Jljlh 
day. But it should be remembered, that by a late rule of all the 
courts ^, '' in all cases in which any particular number of day8> not 
*^ expressed to be clear, days^ ia pccscrihad by the rules w practice of 
'^ the courts, the same shall be reckoned exclusively of the first day> 
and inclusively of the last day, unless the last day shall happen to 
fisdl on a Sunday, Christmas day, Good Friday, or a day appointed 
for a public fiast or thanksgiving, in which case the time shall be 
reckoned exclusively of that day also." 



it 



€< 



« 



Time for plead- 
ing, on senrice- 
able process^ in 
Exchequer. 

Prac 467, 8. 
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In the Exchequer of Pleas, it is a rule^ that ''upon process of 
qvx) minus and ventre JacktSy perscmally served en a defendant, and 
ujDon all writs of distringas, whereupon notice puns^ant tp the 
statute 7 & B Geo. IV. c. 71^ shall be given, returnable on any 
day of the term, if the plaintiff declare, either conditionally or i|i 
chief, in London or Middlesex, and the defendant live within 
twenty miles of London, the defendant shall plead within J'our 
days after such declaration shall be filed or delivered, with notice 
to plead accordingly, without any imparlance ; and in case the 
plaintiff declare in any other county, or the defendant live above 
twenty miles from London, the defendant shall plead within eight 
days after such declaration shall be fled or delivered, with notice 
to plead accordingly, without any imparlance ; prbvided sueh de* 
daration be filed or delivered on or before the last day of the term 
in which such process shall be returnable^ and s^ rule to plead be 
duly entered." 



After delivery After the delivery of a bill of particulars, except where an order 

Sculars? ^' ^^ ^®"^ obtained for further time, the defendant, in the King's 
Prac 469. 598. Bench, had formerly the same time to ple^ as be )iad wh/e;n thjs 



• 2 Cromp. & J. 140. * R. M. 1 W. IV. reg. II. § 11. 1 

* R. H. 2 W. IV. reg. VIIL Ante, 10. Crorop. & J. «79. 1 Tyx. Rep. 161. 



07. THE RULE TO PLEAD. 51 

sunnQOBS f«r it was returnable*; and^ in the Common Pleas^ the Ch. XVIIL 
plaintiff could not ha^^ signed judgment^ for want of a plea^ till the 
expiration of twenty-four hours after the delivery of a bill of parti- 
culars ; though the time for pleading were expired^ and a demand of 
plea giyen^ more than twenty-four hours before that time ^ : And 
accordingly^ by a late rule of all the courts S '' a defendant shall be 
*' allowed the same time for pleadings after the delivery of particu- 
*' lars under a judge's order^ which he had at the return of the 
^'summons; nevertheless^ judgment shall not be signed, till the 
^' afterqpoB of the day after the delivery of. the particulars, unjiess 
*^ otherwise ordered by the judge." 



In th^ King's Bench, if the plaintiff amended his declaration the Rule to plead 
same tenn^ the defendant had formerly two days, exclusive of the after amending 
day of amendment, to alter his first plea, or plead de nom^; but if declaration, 
the amendment were made in a subsequent term, the defendant was 'i^^^ 
entitled to a new four-day rule to plead ®. In the Common Pleas> 
it s^Qis. thftt ^ newfonir-daj rule to plead was in all cases necessary 
to be giyen by the plaintiff, on amending his declaration ^; but a 
j^e was afterwards made in that court c^, by which it was ordered, 
that ^^ where any amendment in the declaration should be made 
after e^ r^Xe to plead had been entered, no new rule to plead 
jshould be necessary, provided such amendment were made in the 
UtOfi, or the vacation succeeding the term, in or of which the rule 
to plead had been entered ; and that the defendant should have two 
4fkys>, exc^udye; of the day on which the amendment was ac- 
tually jfiade/ to alter his plea, or plead de novo, unless otherwise or- 
4&sfiA by the court, or a judge, granting leave for the amendment." 
Apdj'by, a late ru^e of all the courts^, " where an amendment of the 
c'^ d^lara^an is allowed, no new nde to plead shall, b^ deemed ;ne- 
/^Cf^ssaYy, whether such amendment be made of the same term as 
'^ th,e ^declaration^ or of a different term." 



* IS East, 508.; and see, 4 Bam. & II. reg, II. (6.) K. B. 
C. 970. 7 Dowl. & R. 468.' S. C. * 8 Dumf. & fi. 8T. 

^ 2 New Rep. C. P. S61. ' 2 Blac. Rep. 785. 

I ' R.H.2W. IV.r^.I. §48. » R. E. 1 W. IV. 7 Bing. 666. 

^ I Str. 706.5 and see R.M. 10 Geo. »» R. H. 2 W. IV. reg. I. § 42. 
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52 OF DEMAND OF PLfiA. 

Demand of plea, In the King's Bencb, a demand of plea might formerly have been 
ynmle. made at the time of delivering the dedaration \ and indorsed there- 

i^tic S69. 476. on ^ : In the Common Pleas, a demand of plea must have been made 

after declaration delivered, and a role to plead given ; a demand of 
' plea indorsed on the declaration ^, or made before t)ie rule to plead 
was given', being deemed insufficient: But, by a late rule of all 
the courts f, " a demand of plea may be made at the time when 
'* the declaration is delivered, and may be indorsed thereon/* 

At what time The plaintitf. In the King's Bench, could not formerly have signed 

befool, aftCT ju^^gment, for want of a plea, till the expiration of twenty-four 
demand of plea, hours after it had been demanded, whether the time for pleading 
Brae. 477; y^er^ or were not expired when such demand was made'j and, in 
that court, if a plea were demanded on Saturday, the diefeiidant had 
twenty-four hours to plead, after the demand, exclusive of Sunday t: 
but judgment might have been signed at any time after the twenty* 
four hours were expired, provided tfie time for pleading were then 
out ; and therefore, if the plea had been demanded in the moriung^ 
the plaintiff was not obliged to wait until the openiiig of thil ofeoi^ 
in the afternoon of the following day \ In the Common I'leas, the 
rule was, that after a plea hacl been demanded, the defendant had 
in all cases till the openiiig of the office, in the afternoon of the fol- 
lowing day, to plead ; and if ke did not plead within that time, the 
rule to plead being expired, the plaintiff might have sighed judg- 
ment' : And accordingly, by a late rule of all the courts^, '^ j^dgs 
ment for want of a plea, after demand, may in all cases be sigiidd 
at the opening of the office, in the a^emoon of the day after thai 
'' on which the demand was made, biit not before.'* 

* 6 Durnf. & E. 689. 1 Dowl & R. M BlacBep.50. 1 l)unif. & E. 454i 
)86. 4 Dbm£ & £. 118. 

^ 5 East, 647. < 4 Durnil & £. 557. 

* Barnes, 276. i> 1 Durnf. & £. 454. 
*» 4 Taunt. 61. » Cas. Pr. C P. 17, IS. 64. 
^ R. H. « W. IV. reg. I. § 48. ' 'Hi H.S W» VT.ng. I. § 66l 
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CHAP. XIX. 



Of Motions, and Rules ; Affidavit^ ; Service ^ 
RuL£S> &c. ; an^ Sui«monses and Orders. 

1 HE last day of term was not fbrmerlj considered to be a day for SSde-btr nikf 
• , • , . 1 T^. , -n t , , . , , may be obtaiowl 

Bide bar rules> in the King s Bench ; though it seems to have been on last day of 

otherwise in the Common Pleas : and^ in the King's Bench^ if the ^°^ 

patty 'Wiere entitled to such a role before^ he might have taken it 

out «n the last day of term, or in vacation, dated as of the last day 

bat one of the term : But> by a late rule of all the courts % " side-^ 

*^ bar rules may be obtained on the last, as well as on other days in 

"term." 

The statute 14 Geo. II. e. 17- §• 1- requires notice of motion, for Notice of mptio^ 

judgment as in case of nonsuit: In the King's Bench, the rule for judgment as 

to shew cause was formerly considered a sufficient notice of itself** ; '".*^"« ^^ ^^^ 

though it was otherwise in the Common Pleas ^: And now, by a prac^9\, 

late rate of all the courts ^, " a rule nisi for judgment as in casa of 765, 6. 
" a nonsuit may be obtained on motion, without previous notice; but 
" in thsit case, it shall not operate as a stay of proceedings." 

» 

By the general practice of all the courts, affidavits sworn before Affidavits sworn 
the attorney or solicitor in the cause, cannot be read " ; and this in country, or 
practice extends to affidavits taken before attomies, as commis- *^*J>™«y*« clerk, 

, , , , not to be re- 

sionera, in causes wherein they are concerned for the parties on ceived. 
whose behalf such affidavits are made ; except where they are made Pf^* ^^^ 
for the purpose of holding the defendant to special bail ': But the 
rule which prohibits the swearing of affidavits before the attorney 

• R. H. 2 W. IV. reg. I. § 96. * R. H. 2 W. IV. reg. I. § 68. 

* LofR, 266. • Prac. 494. (c) 

•^ 1 H. Blac. 627.; and see 2 Taunt ' R. E. 16 Geo. II. reg. II. K. B. 

48. R. E. is Gw. II, reg, I. C, P. 



54 OF SERVICE OF RULES^ &C. 

Chap. XIX. or solicitor in the caase> did not formerly extend to the attorney's 

clerk ; and therefore^ an affidavit might have been made before a 
clerk of the attorney in the cause^ if such clerk were empowered to 
take affidavits ^. So^ in-the Common Pleas^ if the agent in town 
were the attorney on record^ it was no objection to an affidavit of 
the party^ that it was sworn before his own attorney in the country \ 
But nowj by a late rule of all the courts S " where an agent in 
'* town^ or an attorney in the country, is the attorney on the re- 
*' cord, an affidavit sworn before the attorney in the country shall 
" not be received : and an affidavit sworn before an attomey'b 
" clerk shall not be received, in cases where it would not be receiv'- 
" able, if sworn before the attorney himself; but this rule shall not 
" extend to affidavits to hold to bail." 

Service of plead- In the Exchequer of Pleas, all pleadings must formerly have been 

• 

ings, sum- delivered to, add summonses, orders, rules, notices, and other pro- 

nionses, orders, ' j ^ y j r 

rules, notices, ceedings, served on the sworn or side clerks, at their seats in the 
in^Ibcchequer. office of Pleas : But, by a late rule of that court ^, " the service of 
Prac. 499, 600. " all pleadings, summonses, orders, rules, notices, and other pro- 
ceedings, heretofore served on the sworn or side clerks, at their 
seats in the said office of Pleas, shall hereafter be served upon the 
attorney or attomies of the adverse party or parties, by delivering 
" the same to, or leaving the same for him, in the manner therein 
" mentioned * ; and that henceforth no entry of any notice shall 
" be required to be made in any book, to be kept in the said office of 
" pleas, as heretofore." 

Service of rules. In the King's Bench, it was a rule ^, that ^' no rules, orders, or 
ticefc when °°" notices, in any cause or matter depending in that court, should be 
made. served, nor any proceedings or pleadings delivered or served, later 

Prac 499, 600. than-^CTi of the dock at night; and any service or delivery thereof, 

after that hour, should be null and void:" but. the service of a copy 
of a writ of latitat, &c. was not within this rule ^. In the Common 
Pleas it was a rule \ that *' all declarations and pleadings should be 
delivered, all demands thereof made, and all notices given, before 
nine o'clock in the evening." In the Exchequer of Pleas, by a 

• 8 Dumf. & E. 688. • AnUf, 4. 

^ 6 Taunt 89.; and see 8 Taunt 4S6. ' R. M. 41 Geo. III. K. B. 1 Eaat, 

' R. H. 2 W. IV. reg.L§ 6. 182. 

«» R. M. 1 W. IV. reg. II. § 7. 1 « 2 Cliit R. 867. 1 DowL & R. 172. 

Cromp. & J. 277. 1 Tyr. Rep. 169. * >» R. E. 10 Geo. II. C P. 






OF SERVIOE OF RULES, &C. S5 

kts nihrvf tint oourt \ '^all notiees, sunmoDaes, mlee/^nd orders^ Chap* XIX* 

'^ shall be so served or delivered as therein mentigned, befbxe nine 

'^ o'clock in the evening." . But^ by a late rule of all the courts ^ 

^^service of vules and turiien, -and notiots, if made before nine 

^'iBt aig^t^ 'flkaU be deemed good; bnt.not. if made. after that 

*^hour." 



flu the 'Kiiiff s fiendi^ it does not isecmtohare beenftmcorly'ae- ^^ wrvice of 

, . . rule, Dotneceft- 

cea^cUry to^hew; the OF^inal r«le> at the tune of aervvee^ except in guy to ahew 
tfies tif EtladoDcnt^ In the Common Pleas^ it seevw that, in origimd^unleu 

demanded, or 



J»ve tiettnawflRii to have been shewn to the party, At Retime of * ™^° 
eemng^tkeeapj^. >But, byca kte nde<of aU the oovrts*, ^'it shall 
'' not be necessary to the regular aerrioe. of a nile> that thooriginal 
*^ rule should be shewn, unless sight thereof be demanded, except in 
<' cases of attachment." 

When a rule to shew cause had been served, it was formerly usual Enlaigiag ruiei 
to give notice to the counsel for the adverse party, of an intended ^^^' '^ '• 
application to the court for enlarging it ; and, in the Common Pleas, 
the court would not have enlarged a rule for shewing cause, 
unless notice had been given of motion to enlarge the rule, and 
affidavit made of such notice ^ : but no notice ^vas necessary, when 
the rule had not been served : And, by a late rule of all the courts ^, 
" a rale may be enlaxged, if the court think fit, without notice.** 

In the C(Hnmon Pleas, by a late rule **, it is ordered, that " in all Notice of polnta 

intended to be 

" special arguments in this court, notice in writing of the points insisted upon in 
*' which are intended to be insisted upon by each of the parties, be *P^j^ f'S^ 
*^ delivered to the judges at their chambers, two days before the jy^^ 595, 739, 
*' day on which the case shall be set down for hearing, either by 
*^ marking the points in the margin of the books delivered to the , 
*\ judges, OT on separate paper ; and that each of the parties do, 
*' within the same time, leave a copy of such notice at the cham- 

■ R.M. 1 W.IV. reg. 11. J 9. 1 • R. H. 2 W. IV. n^. L 5 61. 

Cromp. & J. 8T8, 9. 1 Tyr. Rep^ 161. ' N. M. 2 Geo. II. C P. and see 

' R. H. 2 W. IV. reg. L 5 60. Cas. Pr. C. P. 67. 

"" 6 Maule & & 230. 1 Chit R. 466, ■ R. H. 2 W. IV. reg, I. § 97. 

7.(a.) & a I" R. T. 11 Geo. IV. 6 Ring. 802. 



^ Barnes, 40S. Pr. Reg. 264. S. C 
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OF SUMMONSES, AND ORDERS. 



Chap. XIX. '' bers of the Lord Chief Justice^ to be delivered to the adverse party, 

" upon his application." 



Judge's order, 
when drawn up 
on one or more 
•ummonws. 

PracblU 



A judge's order is in some cases drawn up^ in default of appear- 
aace^ on the Jirst summons ; as for a supersedeas to discharge the 
defendant out of custody, in the King's Bench^ for not declaring 
against him in due time. In general^ however, there must formerly 
have been three summonses^ and an affidavit of attendanee thereon, 
before the judge would make an order for non-attendance. But, by 
a late rule of all the courts % '* it shall not be necessary to issue 
" more than two summonses^ for attendance before a judge upon 
'' the same matter ; and the party taking out such summonses shall 
*' be entitled to an order^ on the return of the second sumnioiiB> un<-' 
'' less cause is shewn to the contrary."^ 

• R. T. 1 W. IV. reg. V. 7 Bing. vice of two summonses, and non-attend« 
784. 1 Cromp. & J. 471. ance thereon, see Append. § 25. 

^ For the form of an affidavit of ser- 
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CHAP. XX. 



KJf Setting aside, nmd Staying Proceedings. 

JLHE application to set aside proceedings for irregularity^ should Application ta 

be made as early as possible^ or, as it is commonly asid^ in the first ceedings, for ir. 

instance ■ : And^ by a late rule of all the iMnirts *, ''no application "^^^Janty- 

" to set aside proceedings for irregularity shall be allowed^ unless ^^* 
''made within a reasonable time; nor if the party applying has 
" taken a fresh step^ after knowledge of the irregularity." 

In the Common Pleas there is a rule S similar to a former one in Ru\<b nisi, tor 

the King's Bench ^, that "in future, where a rule to shew cause id xmity, must state 

^' obtained, for the purpose of setting aside an annuity or annuities, ^ objcctiona 

'" the several objections thareto, intended to be insisted upon by the jyoc. 6S7. 
*' counsel at the time of making such ixile absolute, shall be stated 
*' in the said rule to shew cause." 

When error was not brought till it was too late for the bail to sur- Application 
wnder, the ooort of King's Bench, in one case •, would not stay the J^^/^^.^ 
proceedings : but, in a subsequent case ^, the proceedings were stay- ^^ pending 
^; the bail undertaking to pay the condemnation money, and the ' ^^ 
^^osts in scire fadtu, iafour days after i^irmance. Hus point, how- 
^erer, is now settled^ by a late rule of all the courts <, by which it 
is ordered, that " to entitle bail to a stay of proceedings, pending 
''^ a writ of «xTor, the apptication most be made before the time to 
^' surrender is out." 

* 3 DurnC & K 7. 1 £ast, S35. 8 <i XLT« 42 Geo. III. K. B. 2 East, 
Dowl & R. 450. 9 Pricey 637. Ante, 669. 

*6. • 1 Str. 443. 

* R.H.18 W.IV.n¥.L§3S. ' 2 Str. 877. 

* R. M. 10 Geo. IV. C. P. SMoore « R, H. 2 W. IV. n?^. L § 84. 
^ P. 762, 6 Bing. 347, 8. 
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58 OF SECURITY FOft COSTS. 

To compel lecu- The motion for a rule to compel security for co6t8> should be made 

in an early stage of the proceedings^ or as soon as the defendant 
can reasonably do it^ after knowledge of the fact of the plaintiff's 
residence abroad *. In the King's Bench and Exchequer, however, 
the application might fonheily have bten made at any time before 
plea pleaded ^ ; though, in the latter court, an order for time to 
plead had been previously obtained^: but it was not allowed, in 
either of these courts, after issue ^mned^. In the Ck»mmon Pleas, 
the secondary, in one case *, certified, that the motion requiring a 
plaintiff to give security for costs, on account of his being indent 
abroad, might be made after issue joined ; but, in a subsequent 
case ', it was certified, that such motion must be made before plea 
fiekdkd : Aftd nd^. By ixMe rtOe of all thcf cciqMb, '<ifat ap^Hca- 
'^ fidtf to 'tompel'^ |>lai2itiff to give sedmty^fti'Mmtsylamst/'Irf'Or- 
'I'lliilllty '^fi^, be'iflfiiePb^re^tette Jdned.'' 

* 2 Obit B. ]61. (a.) 702. 1 DowL & H. 846. & C. ]^ B. 5 
^ 2 Chit R. 151. K. B. 2 Cromp. & Price, 610. 1 M<CH & Y. 213. Ex- 

J. 87. Excheq. cheq. 

* 2 Cromp. & J. 87. * 1 Marsh. 4, 6. 
"^^'s'Sast,' dJ58.' 2' ChiL R. 859. 1 ' 1 Moore ftP^.'So. 

VoWa' R.'B»8.'(tf.> • 5 Bwn.'*& • Aid. ' <'R. Ki » Wi IV: tegv' k S «e. 
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CHAP. XXL 



Of Ware ANTS of Attorneit, to dONMSs JtfDCfHBNT ; 
and COMPOUNDING Penal Action. 

WjE^EN the defendant is in custody by arrest, it is a rule in the Attorney's pre- 
courts of IO»g's Bench and Common Pleas \ that " no bailiff or J|^°^^^^' 
sheriff's officer shall presume to exact or take firom him any war- ^^^ of attorney, 
rant to acknowledge a judgment, but in the presence of an attor- -^ .^ ^ 
ney for the defendant, who shall subscribe his name thereto; which 
warrant shall be produced, when the judgment is adcnowledged." 
But it havingbeen deemed sufficient for the plaintiff's attorney to 
be present, and subscribe the warrant, as attorney for the defendant ^, 
another rale was made, in the King's Bench ^, that '^ no warrant of 
attorney executed by any person in custody of a sheriff, or other 
officer, for the confessing of judgment, shall be valid t)r of any 
force, unless there be present some attorney on tlie behalf of such 
person in custody, to be expressly named by him, and attending at 
his request, to inform him of the nature and effect of such warrant 
of attorney, before the same is executed ; which attorney shall sub- 
scribe bis name as a witness to the due execution thereof" : And 
accordingly, by a late rule of all the courts *, " no warrant of at- 
^ tomey to confess judgment, given by any person in custody of a 
' sheriff, or other officer, upon mesne process, shall be of any force, 
^ unless there be present some attorney on behalf of such person in 
' custody, expressly named by him, and attending at his request, 
^ to inform him of the nature and effect of such warrant, before 
' the same is executed ; which attorney shall subscribe his name as 
' a witness to the due execution thereof, and declare himself to be 
^ attorney for the defendant, and state that he subscribes as such 
' attorney." 

* R. K 15 Car. II. reg. II. K. B. * R. E. 4 Geo. U. K. B. 2 Str. 90& 

R. H. 14 & 16 Car. II. reg. IV. C. P. Cowp. 281. 
*• 2 Str. 1246. * R. H. 2 W. IV. reg, h § 72. 



60 OF COMPOUNDING I^ENAL ACTIONS, &C. 

Leave toenter up In the King's Bench, if the warrant of attorney were above a year 
wju^l of'at- ^^» application muat formerly haye been made to the court in term 
^r^* **°^ ^ time, or, if it were not above ten years old, to a judge in vacation, 
Prac 484 5 ^' ^^BLve to enter up judgment thereon * ; but if it were above ten 
($. (y.) 663, years old, the i^pplication must have been made to the court, as a 
judge would not make an order in vacation * ; and where it was 
above twenty years old, there must in general have been a rule to 
shew cause ^ founded on an affidavit, stating facts which rebutted the 
presomption of pa^jm^ent S In the Common Pleas, if a wan'ant of 
attorney were above one, and ui|der ten years old, leave to enter 
judgment thereon might have been given on a side-bar or treasury 
rule ^ ; but if it were above ten years old, the court must have been 
moved for leave to enter up judgment^: If the warrant of attor- 
ney were under twenty years old, the common affidavit of the due 
execution of the warrant, that the debt was unpaid, and parties 
living, was deemed sufficient to induce the court to grant an abso- 
lute rule ; but if the warrant were above twenty years old^ the rule 
must have been to shew cause, and served on the defendant *. And 
now, by a late rule of all the courts ', ''leave to enter up judgment 
^^ on a warrant of attwney, above one and under ten years old, must 
'" be obtained by a motion in term, or by order of a judge in vaca- 
'^' tion ; and if teii years old or more, uppn a rule to diew cause." 



Compouadiog In the Common Pleas, where part of the penalty went to the 

P*°* **"*• crown, it Vas formerly usual to give notice to the solicitor to the 

treasury, and the consent of one of the king's counsel or Serjeants 
must have been obtained, before the motion could have been granted, 
lor leave to compound a penal action 8 : And, by a late rule of all 
the courts ^ '' leave to compound a penal action shall not be given, 
'' in cases where part of the penalty goes to the crown, unless no- 
''tice shall have been given to the proper officer; but in other 
*' cases, it may." 

* Jmp. K. B. 10 Ed. 4SS. • Id^ ibid.f apd >ee Gas. Pr. C P. 
. M Qik,,fL IS19. m nods. 145, $, 

* 2 Barn. & C, 556. 4 DowL AH.. ^ K. H. 2 W. IV. r^. I. § 73. 
5. S. C^ a 1 Taunt. lOS. 5 Taunt 268. 

* Barnes, 47. >» R. H. 2 W. IV. reg. I. § 99. 
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CHAR XXtL 



Qf the CooNOVit Actiokem ; and Proceedings m 

Judgments by DbfauLt. 

In the King's Bench, d c<^n6bit giVen by a defehclant in Custody Attoneft ]»t«- 
on mesne process, was valid, although no attorney was present on Jl^^yjl^*^!^' 
the part of the defendant, Unless it wer6 shewn that some undue »M«A»bypriMncr* 
advantage was taken of him •. But, in the Common Pleas, if a ^^' "^* *^* 
cognovit inrere given by a prisohei^ in cUstody of a sheriff 's officer, 
it seems that an attorney must hai^e be^n ptesent on behalf of the 
defendant, to attest the executioh of it ^ ; and where a defendant, 
on being arrested by a sheriff^s bMc^r, j^ve a cognovii to the plain- 
tiff, who was attorney in the cause, without an attorney being pre-» 
'sent on his part, such c'ogiiumt was holden to be void, by the court 
of Common Pleas, though the {)laihtiff' s^oie he did not know that 
the defendant was iii cuslo^y ^ t And now, by a late rule of all the 
courts*', '^nd coghdvil actionetn giVen by any person in custody of 
" the sheriff, olr othe^ officer, lipon mesne process, shall be of any 
^' force, unless th'^re be present some attorney on behalf ai such 
persoix in custody, expressly named by him, and attending at his 
reqtiest, to inform nim of the nature and effect of such cognovii, 
" before the same is executed ; which attorney shall subscribe his 
" name as a witness to the due execution thereof, and declare hini- 
" self to be attorney for the defendant, and state that he sub- 
*' scribes as such attorney." 






When the confession is after plea pleaded, the defendant's attor- Withdrawing 
ney, or his clerk, used formerly to come in person before the Master, ^ the acdon!^ 

Prac. 560. 
■ 1 Chit. R. 267.; and see 2 Cromp. ' 7 Taunt 701. 1 Moore, 426. S.C; 

& J. 86. (a.) and see 2 Taunt. 860. Arnold v. Lowe^ 

*» 2 Taunt 360. 7 Taunt 701. 1 T. 57 Geo. III. C. 1?. 7 Taunt 708. (a.) 

Moore, 428. S. C. T Taunt 703. («.) " R. H. 2 W. IV. reg. h § 72. 
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Ch. XXII. to withdraw it>. in the King's Bench*; but this was deemed un« 
necessary in the Common Pleas ^ : And, bj a late rule of all the 
courts S ** where the defendant, after having pleaded, is allowed 
'^ to confess the action, he may withdraw his plea in person^ with- 
" out the appearance of the attorney, or his clerk, for that purpose, 
" before the officer of the court." 



Good jury, on When the writ of inquiry was to be executed before- the chief- 

jw iftA- 4AA justice, or a judge of assize^ it was formerly usual to move the 

676. 787. court, for the sheriff to return a good jury : But, by a late rule of all 

the courts ', *^ there shall be no Vule for the sheriff to return a good 

'' jury, upon a writ of inquiry ; but an order shall be made* by a 

" judge upon summons, for that purpose." 

Notice of In- In the Common Pleas, it seems that notice of inquiry might 

quiry muit be-*,, , , ,, , .,•- 

given in town, formerly have been given either to the attorney m the country, or 
Prac, 97. 676. to the agent in town • : But, by a late rule of all the courts ', " no- 
** tice of inquiry shall be given in towa." 



Term's notice of A term's notice of inquiry might formerly have been given, in 

givai7' ^ ^ *^® King's Bench, before the jirst day in full term * : In the Com- 

Frac 677. mon Pleas, it must have been given before the essoign day of the,/^A, 

or other subsequent term ^ : But, by a late rule of all the courts S 

** where a term's notfce of inquiry is required, such notice may be 

" given at any time before the Jirst day of term." 

Notice of in- There were formerly different rules, in the King's Bench ^, Com- 

defendant, after ^9^ ^^*? *' *?^ Exchequer of Pleas °*, as to the notice of inquiryv 

notice of trial, where the defendant, after notice of trial, suffered judgment to go 
lets judffinent go *■ * .».».». - ? . . , ^ 

by default or hy default, or demurred to the declaration, replication, or othef sub- 

cktfatb & sequent pleading; or in case the defendant pleaded a plea in bar. 



Prac 678, 9. 



* 1 Ld. Raym. 846. Imp. K. B. 10 *> B. S. 18 Geo. 11. C. P. 
Ed. 422. * > R. H. 2 W. IV. »^. I. § 62. 

^ Imp. C. P. 7 Ed. 489. ^ R. H. 8 Geo. I. K. B. 

* R. H. 2 W. IV. reg. I. § 100. » R. H. 6 Geo. I. reg. I. R. T. 10 
^ Id.% 101. Geo. L C P. , 

«Bame8,806. "^ R. T. 26 & 27 Geo. IL $ 4. Man. 

' R. H. 2 W, IV. reg. I. § 67. Ex. Append. 211. 
' Imp. K. B. IQ Sd. 412. 
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08 rejiamdei%' 8$c., to.wliich the. pkintiff^ d«iiuiitreA: Bulnaa^ hj Ca« X3UX» 
alate rule of alLthfi omrta*, '^in all cases where the plaintiff, in 
pleading concludes to the country, the plaintiff's attoxnqr majr 
gire notice of trial, at the* time of ddivenng his replication, or 
other subsequent pleading ; and in case issue shall afterwards be 
joined, such notice shall be ayailabh ;. Imtif issue be not joined 
on such replication, or other subsequent pleading, and the plaintiff 
shall sign judgment for want thereof, and forthwith giye notice 
of executing a writ of inquiry, such notice shall operate from the 
" time that notice of trial was givei^ as afonpsaid : and in all cases 
'' where the defendant demurs to the plaintiff's declaration, repli- 
cation, or other subsequent pleading, the defendant's attorney, or 
the defendant if he plead in person, shall be obliged to accept 
notice of executing a writ of inquiry, on the back of the joinder 
" in demurrer ; and in case the defendant pleads a plea in bar, or 
'^ ^i<mie!r, &c., tot whifih tha plaintiff demu^ the diefsndant'a at- 
^' tomey, or the defendant if he plead in person, shfJl ^ ol^JUg^ to 
'' accept notice of executing a writ of inquiry, on the back of such 
" demurrer." 

In the King's Bench the continuance, or countermand, of notice Continuance, or 
of inquiry must formerly have been delivered to the agent in town, ^^ce^k!-! 
and not to the attorney in the country ^ : But now, by a late rule ^^^f "^^^ 
of all the courts S " notice of continuance of inquiry shall be given p^^^ ^^ ^^^ 
^* in town ; but countermand of notice of inquiry may be given either 
" in town or country, unless otherwise ordered by the court, or a 
''judge.*' 

On the return day of the writ of inquiry, the plaintiff, in the Rule for Judg- 
King'^ Bench^ must formerly have given a ride for judgment with ^, ^JJJ^Stdf 
&e derk of the rules> which expired in four days*'* In the Comr inqviiy. 
won Pleas, there was no rule for judgment given on the return of ^*^*^ fiSI-^oA 
the inquiry, but the plaintiff's attorney waited four days after the 
return-day, inclusive of both days ; after which, the inquisition be- 
ing previously obtained from the sheriff, the prothonotaries would 
tax the costs thereon ^ And now, by a late rule of all the courts ', 

*> Imp. K. B. 10 Ed. 416. ' Imp. C. P. 7 Ed. ^. "^ 

' B.H. 8 Yf. iy.7^. L§ 67. f R. H.9 W.iy.j^. L § W, 



84 OF OTEB, AND COPY OF J>WDB, &C. 

Ch. XXII. /' after the return of a writ of inqiiuy, judgment may be ligned^ at 

the expiration at four days from such retom, without any rule 
for judgment. 
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CHAR XXIIL 



Of Oyer, and Copy of Deeds, &c. ; Inspection (^ 
Court RpLLs; and Particulars o^ Dsmand^ 
and Set-off. 

Inserting oyer WhEN the defendant^ having demanded oyer of a deed, did no( 
of plea. insert it' at the head of his plea, the plaintiff, in the Common Pleas^ 

- jPrvc 689« might have inserted it there ^or him, in making up the issue, or de-^ 

murrer-book * : In the King's Bench, it was otherwise ^ : Bat, by 
a late rule of all the courts S '^ if & defendant, after craving oyer of i 
deed, omit to insert it at the head of his plea, the plaintifl^, on 
making up the issue or demurrer-book, may, if he think fit, insert 
'* it for him : but the costs of such insertion shall be in the dispretioK 
*' of the taxing officer." 

Rule for copy- • In the Kinir's Bench, if the rule to inspect court rolls were moved 

hold tenant to ' , . • /.'•"• 

infpect court for on behalf of a copyhold tenant, it was absolute in the first m; 

'°^** stance ** ; otherwise, it was only a rule nisi « : In the Common Pleas/ 

i86. (a.) isV/s. i^ ^^ always a rule to shew cause : But, by a late rule of all the 

694, *• courts ', " an order upon the lord of a manor, to allow the usual 

limited inspection of the court rolls, on the application of a copy 

hold tenant, may be absolute in the first instance, upon anaffidavili 
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* Bamea, 827. ' 8 Durnf. & E. 141. 

^ S Str. 1241. 1 ^Ib. 97.; and see * 7 Durnf. & E. 746.; and s^ ^ 

Stepb. PL 88, 9. DowL & R. 484. 

« kH.8W.IV.ns.L§44. f R.H.2W.IV.W£.L$109. 



OF PARTlCDLARS OF DEMAND^ &C. 65 

^ that the copyhold teiiint has applied for and been refitsed in- Ch. XXIIL 
** Bpectton." 

The summons f<^ particulars -of the plaintiff's demand, might Summons ud 
formerly hare been taken out> and an order obtained thereon^ in the \^^ malTbe' 
King's Bench> before the defendant had appeared* ; and there was obtained before 
a rule in the Common Pleas b, by which the practice in this respect ^r™.^^ 
was made conformable to that of the court of Ring's Bench : In the 
Exchequer, however, the defendant could not have an order for par- 
ticulars of the plaintifTs demand, except by consent, unless he made 
an affidavit, that he had never had the particulars, or that he had mis- 
laid them^ or that he was not.sufficiently acquainted with the parti- 
culars, and that therefore he was advised he could not safely proceed 
to trial without them ^ : But, by a late rule of all the courts \ " a 
^ summons for particulars, and order thereon, may be obtained by a 
'^ defishdfiliit, before appearance; and may be made, if the judge 
" think fit, without the production of any affidavit." 



cr 

<€ 



By a late rule of all the courts S it is ordered, that '' with every When ptrticu- 
declaration, if deliveredy or with the notice of declaration, i£jUed, {""^"V^^w^ 
containing counts in indebitatus assumpsit, or debt on simple con- IV. 
tract, the plaintiff shall deliver full particulars of his demand -^^^^ ^^* 
^^ nnder those counts', where such particulars can be comprised with- 

• • • * 

" in three. foUos ; and where the same cannot be comprised within 
'^ three folios, he shall deliver such a statement fi of the nature of 
" his daim, and the amount of the sum or balance which he claims 
*' to be due, as may be comprised within that number of Jbli&s : 
" And, to secure the delivery of particulars in all such cases, it is Consequence of 
"further ordered, that if any declaration or notice shaU be delivered 3^^^^"*"* 
^ without such particulars, or such statement as aforesaid, and a 
judge shall afterwards order a delivery of particulars, the plaintiff 
shall not be allowed' any costs in respect of any summons for the 
purpose of obtaining such order, or of the particulars he may af- 






• 1 Chiu R. 784, 5. (o.) •» R. H. 2 W. IV. rtg. L S 47. 

*» R. T. 2 Geo. .IV. C. P. 6 Moore, • R. T. 1 W. IV. reg. II. 7 Ring. 

811. 783. 1 Cromp. & J. 470^ 71. 

* Dax Pr. 59.; and see Price Pr. ' Append. §26. 
809, 10. « Id. § 27. 
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OP CHAKGINO THE VENUE. 



Copy of parti- ^ terwards delivet* ; and that a copy of the particulars of the de<- 
or let oft'^tote " mand, and also particulars^ if any, of the defendant's set oflP^ 
annexed to re- €t ^^ \^ annexed by the plaintiff's attorney to every record, at 

*' the time it is entered with the judge's marshal." 



* This rule is not» it seems, impera- 
tive on the plaintiff to deliver particulars, 
or a statement of his demand, with the 
declaration ; though, if he omit to deliver 



such particulars or statement, he will not 
be allowed for them in costs, if afterwards 
called for and delivered. 
^ Append. § 98. 
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CHAR XXIV. 



Of Changing the Venue. 



Rule to change JN the King's Bench, the rule to change the venue is absolute in 
n_ .« J Mr.^ the first instance : In the CJommon Pleas and Exchequer, it was for- 

irraCm 484. 480. t* i i 

488. 608., &c merly only a rule to shew cause: But, by a late rule of all the 
courts % '^ in cases where the application for a rule to change the 
^^ venue is made upon the usual affidavit only, the rule shall be ab* 
^' solute in the first instance, and the venue shall not be brou^t 
back, except upon an undertaking of the plaintiff, to give ma* 
^^ terial evidence in the county in which the venue was originally 
laid." 

• R.H.8W.IV.fv^.I.$i03. 
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CHAP. XXV. 



C(f Patiko Money into Court. 

The rule f<» paying money int. court, in the KiiHTsBeodi^w^i Kuleibrp^K 
formerly drawn up by the clerk of the rules in term time^ or within ^^ "^ 
a week after^ on a motion paper signed by counsel ; but after a week j^rm* 484^ 5. 
from the end of the term^ there must hare been a judge's order for 
drawing up the rule^ which was granted of course, without a sam- 
mons. In the Common Pleas> if the sum were under Jive pounds^ 
it might hafe been paid in on a side-bar or treasury rule, which was 

■ 

granted of course by the secondaries ; but if it amounted to that 
sum or upwards^ a Serjeant's hand was necessary for obtaining the 
rule ; and after a week from the end of the term, there must abo 
have been a judge's order for drawing it up. But, by a late rule of 
all the courts *, *^ in all cases in which money may be paid into 
*^ court, leave to pay it in may be obtained by a side-bar rule." 



_ I 

When money was paid into court, if the plaintiff were willii^ to Fonn ef nik* 
accept it, with costs, in discharge of the action, and they were not ^^^^^ 626,»7. 
paid, he might formerly have proceeded in the action ; and proof of 
the rule to pay money into court, would of itself have entitled him 
to a verdict, with nominal damages'': Or, in the Common Pleas 
and Exchequer, the plaintiff, after demanding the costs, might have 
had an attachment for the non-payment of them ; or, in these courts,* 
he might have proceeded in the action, without ^ previous demand 
of the costs ^ In the King's Bench, however, the plaintiff must 
have proceeded in the action, if they were not paid, and could not 
have had an attachment ^; for the rule in that court was conditional^ 
«nd not, as in the Common Pleas ^ obligatory upon the defendant 

• R. H. 2 W. IV. Ttg, I. § 66. * 2 Str. 1220* 7 Durnf. & K 6. 

^ 1 Campb. 668. n. ' Barnes, 283. Pr. Reg. 259. & C^ 

' 2 New Rep. C P. 473. 6 Price, II East, 319r 
126. 7 Price, 674. 

F 2 
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Ch. XXV. 



Costs where 
money is paid 
into court, in 
acUons which 
■re consolidated* 

JProc. 688. 



OF PAYING MONEY INTO COURT. 

to pay the costs: But^ by a hte rale of all the oonrt8% ''on pay- 
ment of money into courts the defendant shall undertake by the 
rule^ to pay the costs ; and in case of non-payment^ to suffer the 
plaintiff either to move for an attachment, on a proper demand 

" and service of the rule« or to sign final judgment for nominal 
damages." 
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In the King's Bench, where the cbfendants, in several actions on 
a policy of insurance, paid money into court, which the plaintiff took 
out, without taxing costs at that time, and afterwards llie defend- 
ants entered into the common consolidation rule, and the plaintiff 
was nonsuited in the action that was tried ; the court held, that the 
latter was not entitled to costs in any of the actions^ up to the tin^e. 
of paying money into court ^: But, in the Common Plea^, where 
there was a consolidation rule, and money paid into court, although 
the cause tried followed the general practice, and the defendant, if 
he succeeded, was entitled to the whole costs of that cause, yet the 
plaintiff was entitled to the costs of the short causes, up to the time 
when the money was paid in^: And accordingly, by a late rule 
of all the courts ^, " where money is paid into court in several ac- 
tions which are consolidated, and the plaintiff, without taxing 
costs, proceeds to trial on one, and fidls, he shall be entitled to 
costs on the others, up to the time of paying money into court." 
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»R.H.2W.IV.«^.I.§56. 

^ 7 Dumf. & E. 878. 

^ 8Taaiit.S61.; and tee 8 Bos. & P. 



56. 3 Bos. & P. 568. acovrri. 
' R. H. 8 W. IV. ny. L § lOi. 
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CHAP. XXVI. 



QT Pleading to the Jurisdiction, or in 

Abatement, &c. 

JrLE AS to tlie jurisdiction of the court \ and in abatement ^ must J^oae for pletd- 
formerly bare been pleaded within ^/btir days inclusive^ after the ^rtion,orin 
delivery, or filing and notice, of the declaration*^; unless the de- «b**«n«*>&«w 
daration were delivered or filed after term, or so late in the term, (^9* 
that the defendant was not bound to plead to it in that term; in 
both which cases, the defendant, in the King's Bench, might, 
within the first four days inclimve of the next term, have pleaded 
to the jurisdiction of the court, or in abatement, as of the preced- 
ing term *. In the Common Pleas, however, the defendant could 
not have pleaded in abatement, within the first four days of the 
next term, without a special imparlance, which was granted by the 
prothonotan^ '. But now, by a late rule of all the courts^, ''if 
'' thejdochuBtiion be filed or delivered so late, that ^e* defendant is 
not bound to plead until the next term, the defendant may ;pl^d, 
as of the preceding term, within the first four days of the next 
'' term, any plea to the jurisdiction, or in abatement, or a tender, or 
'' any other similar plea." 

* Ptac 6S§. (p.) and see 8 Bam. & Aid. 969. 1 Chit R. 

♦ Id. (q,) 704. S. a 

• 1 Durnf. & E. 277. 5 Durnil & B. ' Pr. Reg. 1. Cas. Pr. C. P. 78. 
810. Barnes, 224. S. C. Id. 334. S. P. 

^ Prac 639. (b.) » R. H. 2 W. I V. n^. L § 46. 

• 1 Sa]k.S67. Gilb. K. B. 844^ 6.; 
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CHAR XXVII. 



Of Pleading several Matters; and Signing 

Pleadings^ &c. 



Lnve to plead 
sevenl matters, 
how formerly 
obtained, in 
KB. 

IBtoc 484, 5, 6. 
488. €57, 8. 



In a P. 



In order to plead two or more matters, in the Eong's BeDch, it 
was not formerly necessary that an affidavit should be made of the 
facts; but the court expected to be informed what the matters were 
that were desired to be pleaded, in order to judge whether they 
were proper*: Afterwards, the motion for leave to plead several 
matters became, in that court, a mere motion of course, which only 
required counsel's signature : and the motion paper bebg delivered 
to the derk of the rules, he drew up a rule absolute thereon. In 
the Common Pleas, the rule to plead several matters was drawn up 
by the secondaries; and formerly they were allowed, in certain 
cases, to draw it up, as a matter of course, on a brief or motion pa- 
per signed by a serjeant ; but in other cases there must have been 
« rule to shew cause, why the defendant should not have leave to 
plead the several matters intended to be pleaded; which rule was 
drawn up by the secondaries, on a brief or motion paper signed by 
a sei^eant i But now, by a late rule of all the courts \ it is ordered, 
that ^* no rule to shew cause, or motion shall be required, in order 
^' to obtain a rule to plead several matters, or to make several avow- 
^' rios or cognizances; but that such rules shall be drawn up, .upon 
^ a judge's orders to be made upon a summons ^, accompanied by 
^^ a^diiort abstract or statement of theintend^d pleai^ avowries, or 
cognizances ® : Provided, that no summons or order shall be ne- 
cessary in the following cases, that is to say, where the plea of 
it(|fta«nfm|Mri^^or ni/Je5^,or ngndeftW^ withoriyithout aplea of 
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* R. T. 5 & 6 Geo. IL (6.) K. B. 
»» R. T. 1 W. IV. n«. IX. 7 Bing, 
78^ 5. 1 Cromf^ & J. 472. 



^ Append. § 81, 
<> /c2. S 89. 
' Id. 5 SO. 



OF PLEADING SEVBRAL MATTERS^ &C. 71 

'^ tmder as to part^ a plea ci the statute of limitations, set off. Chap. 

'< bankruptcy of the defendant, discharge under an insolvent act, XXVII. 

'' pUne administraviti plene administravU prceter, infancy, and co- 

*' vertiire, or any two or more of such pleas, shall be pleaded to- 

'' gether ; but in all such cases a rule shall be drawn up by the pro- 

'' per officer, upon the production of the engrossment of the pleas, 

*' or a di^^ft or copy thereof." 



In the King's Bench, if several pleas were filed to the whole or Consequence of 
part of a declaration, without a rule to plead several matters being m^tera^nSthout 
drawn up, or instructions given for it to the clerk of the rules, leave. 
they were formerly considered as a nullity, and the plaintiff might ^*^^' '^' 
have signed judgment *: In the Common Pleas, it seems that the 
practice in such case was for the defendant to apply to the court, to 
strike out one of them ^: But now, by a late rule of all the courts S 
^' if a party plead several pleas, avowries, or cognizances, without a 
'' rule for liiat purpose, the opposite party shall be at liberty to sign * 
*' judgment." 



In the King's Bench, when the plea or replication, &c. con- Signing ple^d- 
cluded to the country, it was not necessary that it should be signed f^ 
by counsel ; and, in that court, a plea of bankruptcy in the de- 69S. 

fendant, which concludes to the country, need not have been signed 
by counsel^; although it must have been signed by a seijeant, in 
the Common Pleas ®: and in the latter court, it was holden, that a 
tender of an issue in feust must be signed by a seijeant, but a joinder 
in issue need not ^. By a late rule, however, of all the courts 8, <« it 
'* shall not be necessary that any pleadings, which conclude to the 
*' country, be signed by counsel." 



In the King's Bench, the defendant was formerly allowed to Waiving plea, 
waive the general issue, if it were not entered, and plead specially, -P^w* 678. 
without leave of the court, in four days'*; or, as it should seem^, • 
before the adjournment day of the term *, or within the first Jive 

* PerJStdleTf J., in Bedford ^ Gat- ^ I Bos. ^ F. 469. aBos.&P. 171. 

field, H. 26 Geo. III. K. B. « B, H. 2 W. IV. reg. I. § 107. 



^ 1 Bos. A P. 415. 1" 1 Ld. Rayin. 674. 8 Salk. 211. 274. 

' R.H.8W.IV.«g.LJ84. ^C 

* 6 Dunif. & £. 496. 1 Chit. B. 225. * Say. Rep. 87. 

* 8 Bos. & P. 171. 
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Chap. 
XXVII. 



OF THB RtJI^E TO 1LE9I/r, &C. 

days of the ^suing tenn *: But, by a late nde of alltha oomtm^i 
** the defendant shall not be at liberty to waive hii pleaywithoiil) 
'^ leave of the court or a judged/' ) 



I < . iSi 



* ProA utr^Mtrndt 37. R. T. 6 & 6 
Geo. II. (^) K. B. 



* R. p. « W. ly. «^ L 5 4«v, .\ 
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CHAP. XXVIII. 
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Q^ if^ Rule /o Reply ; Judgment i^^WiWBJfU^nJm 
no^ replying; and DiscoNTiNtJASC». ♦• - ^^ 
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Rule to reply, IN the King's Bench % and Exchequer \ the rule to reply must 
_ formerly have been given in term, or within sixteen days after; 

Pfoc* 48S. 676. • 1 4 . '^ 

But, by a late rule of all the courts ^ '' a rule to reply may be given 
'' at any time, when the office is open." 



Judgment of If the plaintiff did not reply, surrejoin, or surrebut, &a within 

rei^nff, &c^ *^® ^™® limited by the rule, or obtain an order for farther time, 
Pmc 676. 698. the defendant might formerly have signed a judgment of nonpros : 

And it was not necessary for him, in the King's Bench, to demand a 
replication, &c.; the service of the copy of the rule being deemed 
in that court a demand of itself ^. In the Common Pleas, a replica- 
tion, &c. must have been demanded in writing, by the defendant's 
attorney, before judgment was signed * : And, by a late rule of all 
the courts ^, '' no judgment of nonpros shall be signed for want of 
a replication, or other subsequent pleading, until four days next 
after a demand thereof shall have been made in writing, upon the 
plaintiff, his attorney or agent, as the case may be. Service of a 
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* Imp. K. B. 16 Ed. 264. 

k R. H. 16 Geo. III. m Sate Man. 
Ex. Af^ud. 220. 

• R. H. 2 W. IV. «g. L 5 6S. 



' Imp. K. B. 10 Ed. 268. 
• Imp. C. P. 7 Ed. 294^ 6. 
' R. T. 1 W. IV. fY^. ly. 7 Bing. 
784. 1 Cromp.&J.47K 
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** xnle to reply hivwever, or plead any sttbaequent pleading, shall. Chap. 
(hfk ottbaeqiient rule S) ''be deemed a anfficient demand of a repli« XXVIII. 
'' catiMi, or such other subsequent pleading." 

After judgment by de&ult, and writ of inquiry awarded, there Entiy of coo- 
was no subsequent continuance between the parties, in the Common iJ^LBrmat by 
Pleas^: In the King^s Bench, it was otherwise: But now, by a defiuih, muMcct- 
u» ™i. .f .a .h. «»« , »rf»r i^,.... b, d.^ ^ «», "'^ ^ 
of any subsequent continuances shall not be required." 

The rule to discontinue is a side bar or treasury rule, obtained Ruk to diicoft- 
from the derk of the rules in the Kin^s Bench, or secondaries in "''^ 
the Common Pleas ; but in the latter court, if it were after plea 
pleaded, the defendant's attorney must formerly have consented to a 
rule in the treasury chamber, in term time, or before a judge in va- 
dadgn^/ ^ else there must have been a rule to shew cause* B|it, 
by a late juk ijf all the courts ^ " to entitle a plaintiff to discon- 
*' tinue after plea pleaded, it shall not be necessary to obtain the 
" defendant's consent ; but the rule shall contain an undertaking 
" on die part of the plaintiff, to pay the costs, and a consent that 
'' if they are not paid within four days after taxation, defendant 
" shall be at liberty to sign a nonpros*' 



• R. H. 2 W. IV. n^. L 5 64. « R. H. 2 W. lY.reg. L § 106. 

» II Co. 6. b. Tdr. 97. 1 RoL < Imp. C P. 7 Sd. 72& 

Abr.4B6.pL7. • R. H. 2 W. IV. r^ I. § lOfi* 
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CHAP. XXX, 



Of MAKING UP, and BNTERiNG the Issue. 

Maldng up is- FORMERLY, when the plaintiff in his replication condnded to 
SSng rule to *^® country, or demurred, the issue, in the King's Bench, could not 
rejoin. have been made up till a four day rule had been given and expired, 

Prac. 483. 718. ^^ rejoin, or join in demurrer ; but the practice in this respect 

was afterwards altered, and it was settled that in all special 
pleadings, where the plaintiff took issue upon the defendant's 
pleading, or traversed the same, or demurred, so as the defendant 
was not let in to allege any new matter, the plaintiff might 
make up the paper book, without giving a rule to rejoin*; but 
otherwise a rule must have been given for that purpose, unless the 
defendant was bound by a judge's order to rejoin gratis. In the 
Common Pleas, when the plaintiff's replication concluded to the 
country^ he could npt regularly have made up the issue, without 
previously givii)g ^ four day rule to rejoin, unless the defeuflant 
were under t^sms .of rejdning gratis. But, by a late rule of all th^ 
' courts ^, ^^ in all special pleadings, where the plaintiff takes issue on 

*^ the defendant's pleading, or traverses the same, or demurs, so that 
'' the defendant is not let in to allege any new matter, the plaintiff 
^' may proceed, without giving a rule to rejoin." 



Prac '720, 



Entry of im- There is no imparlance roll in the King's Bench : But, in the 

pariMices.^ Common Pleas, when an original was actually issued in the first 

instance, (which however was seldom the case,) or the proceedings 
were 'by biU filed against an attorney, or member of the House of 
Commons, if the defendant were entitled to an imparlance, it was 
formerly entered on a roll, called the imparlance roll, which was 
made up of the term the original writ was returnable, or bill filed ; 
and contained an entry of the declaration or bill, and of the de- 

• B. T. 1 Geo. II. (a.) K. B. »» R. H. 8 W. IV. tv^. I. § 108. 
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fendant's appearance thereto^ with the prayer and grant of an imp Ch. XXX. 
parlance". Butnow^by a late rule of all the courts^ 'Mt shall not 
" be necessary that imparlances should be entered on any distinct 
" rolL" 

»1WU».18S. <»R.H.2W.IV.7^.LS109. 



CHAP. XXXI. 



Of Demurrer Books. 

XT being founds that great expense was often unnecessarily in- Making up de- 
curred, in making up demurrer books, from setting forth those parts X^^^'oSy 
of the pleadings to which the demurrers did not apply ; a rule was of declanUoD, 
made in the King's Bench % that '^ when there shall be a demurrer to.' 
to part only of the declaration, or other subsequent pleadings, Pne, 789. 
those parts only of the declaration and pleadings, to which sudi 
^* demurrer relates, shall be copied into the demurrer books ; and 
if any other parts shall be copied, the Master shall not allow 
the costs thereof on taxation, either as between party and party, 
or as between attorney and client : " And there is a similar rule 
in the Common Pleas ^, and Exchequer ^ 

* R.H. 8 & 9. Geo. IV. K. B. 7 Moore & P. 401. 4 Ring. 549, (M). 
Bani.AC64£. * R. M. 9 Geo. IV. Excbeti. ft. 

<> R. If. S & 9 Geo. IV. C. P. 1 Tounge & J. 530. 
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CHAP. XXXIII. 



Kodce of trill 
at bar, to offioer 
of court 

lVac.760. 



Sitdng days linr 
Zonoonand 
3ffddletext in 
Szcbequer. 

iVac.75S. 



(y Trials a/ Bar, or Nisi Prius; Notice ^ 
Trial, &C.; Trial by Proviso; Costs for not 
proceeding to Trial ; and Judgment m in ease 
qf a Nonsuit, &c. 

In the Common Pleas^ it was fonnerly a rule, that the plaintiff's 
attorney mnst, before the essoign day of the term in which the cause 
was appointed to be tried at bar> give notice to the chief protho^ 
notary, or his secondary, of the day of trial, that the same niig^t 
be put down in the court book provided for that purpose ; and m 
case of neglect, the cause could not have been tried that term, with- 
out motion, and special direction of the court *: And, f>y a late 
rule of all the courts ^ " notice of trial at bar shall be given to the 
" proper officer of the court, before giving notice of trial to the 
« party." 

In the Exdiequer of Pleas, there was formerly but one sitting 
day in tenh fi>r London, and one for Middlesex '^t But, by a ikte 
rule of that cocurt *>, it is ordered, '' that there shall be ifvo days ap- 
pointed #3r the trials of causes at Nisi Prius in term. Si London, 
and th6 like in Middlesex, to be named by the Lord Chief Baroii 
of that court, previous to the commencement of each term; and 
that, on such nomination, the said Lord Chief Baron shall also ap- 
pdnt tiie hour at which the court will sit on each of those days.^ 
In pursusmee of this rule, the days appointed for sittings hi iehi 
in London are on the sixth, and last day but two in the term ; in 
Middlesex they are on the seventh, and last day but one in the term ^ 
A&er term it is. a rulcx that " the sitting day at Nisi Prius, at the 



* A. H. 9 Ann, rtg. I. C.P. 
i» R.H. 8 W. IV. reg. h § 60. 
'' Dax Pr. 81. 

' R. M. 1 W. IV. reg. IL § 14. 1 
Cronp. & J. S81. 1 Tyr. Rep. 162, 8. ; 



and lee R. B. 49 Geo. IIL m Scac 
Man. Ex. Append. 826. 8 Pricey 507. 

* Daz Pr. 82.; and fee 1 Cromp. & 
J. 281. (6.) 
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^ Guildhall in and for the dty of Lonim, shall be the second iay Chap. 
*' after every term ; and such sitting shall be adjourned until such XXXIII. 
^' day as the court shall then direct."* In Middlesex, the day of 
sitting 18 the seventh day after the term ^ 

In country causes^ the notice of trials in the King's Bench^ must Notice of trial, 
formerly have been given to the agent in town « : But, in the Com- |° Zmvtay^''^^ 
xpon Pleas, it - might have been given either to the agent in town,, cauiet. 
or to the attorney in the country *, except where it was given on -^^W'^^. 768,4. 
the 6ack 6{ the issue ; in which case, as the issue must have been 
ddii<ered^ so the notice of trial must of necessity have been given 
to the agent in town : But, by a late rule of all the courts ', " ao- 
" tice of trial shall be given in town." 

In the Exchequer of Pleas, all notices of trial given by the at- In Exchequer, 
topie^. or side clerks of the office of pleas, in causes instituted '^^^w- 754. 
thereto were formerly required to be entered in the book of <»ders 
keptjn such office, and a written notice of such entries left at the 
seat,i^ tlie 9aid office, of the attorney or clerk in court conoenied 
for the defendant, or at his chambers, or place of residence S: But 
UQWy by a late rule of that court ^, all notices are required to be 
given hy and to the attomies in the cause. % 

By another rule of the Exchequer of Pleas ^ it is ordered, that Notice of trial, 
" ^notices of trial, in causes on the plea side of the oourt, Ibr tile fo,^^|^^na 
" sittings after term in London and Middlesex^ shall/ mom^^lE^-iMSddlmx. 
'Vdefendant or defendants reside at a less distance from tbe «itieQ P^ac^lbb. 
" of London or Westminster than forty miles, be given eigkt^ diqr* 
'^ before the day appointed by the Lord Chief Baron, for the trial? 
of the same causes ; and in case the defendant or defendants re- 
side Jorig^ miles or upwards therefrom, then such notices of trial 
" shall be given fourteen days before such day aj^inted by the 
" Lord Chief Baron as aforesaid ; one day being considered tuc^- 

' R. H. 1 W. IV. Excheq. 1 Cromp. ' R, H. 2 W. IV. r^, I. § 67. 

& J. S86. 1 Tyr. Rep. 292. < R. H. S9 Geo. III. Excheq. Man. 

^ Dtx Pr. 82. 1 Cronip. & J. 881. Ex. Append. 223, 4. 8 Prices 50i3. 

(6.) . . * R. M. l.W, IV. reg. U. § 7^ 1 

^ 3 East, 568. Cromp. & J. 277. 1 Tyiu Rep. 169. 

' Barnes, 306. * R. E. 66 Geo. III. in JScat;. Hw 

' Cas. Pr. C. P. 94. . Ex. Append. 227. 4 Price^,4. - , 
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For tclioiiHi- '' 1^ and tte otket eov/fiMiv." Thisrule, hawewtr, #a« ditfted, 

^^^^^2^ ''^ 88 to notices of trul for the adjmtmmetU day in LondoH, by a tubse- 

Prac. 755. qaest rule *; by which it is Ordered^ that " in erery notice of trial 

thereafter to be given for the sittings after any tenn> to behddea 
at. the GuUdhall aforesaid, it shall be specified whether the cause 
is intended to be tried on the first day of snch sittingsj or at the 
adjourmment day ; and that in every case in which sAch notice 
shall specify that the cause b to be tried at the adjonmmefit day, 
it shall he sufficient to give such notice eight days before the JirH 
day of the sittings after term, if the defendant or deftndaafls re* 
" Side above Jbrtff miles from the siaid city of Ijmdon; vanifour 
" days before the said first day, if the defendant or diefiendants re* 
" side within that distance." 

Term's notice of A term's notice of trial must fiwmerly have been given before 
^eoT^^ the essoign day of the j^A, or other subsequent term ^ : But, by a 

Prac 756. 766. l^tc ruk of all tho courtsS ''where a tenn'a notice of trial is re* 

quired, such notice may be given at any time before the JSrM 

day of term*-' 



it 
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Short notice of Short notice oi' trial, in country causes, must formerly have been 

wuses? ^^^^ given, in the King's Bench, four days at least before the oomnus- 

Prac. 478. sion day, one exclusive and the other inclusive ^ : In the Common 

756, 7. Pleas, two days' notice seems to have been sufficient ^ : But, by a 

htexule of all the courts', " the expression ' shwt notice of trial' 

" shall, in country causes, be taken to meaajbur days.^ 

Countermand of The oountermaad of notice of atrial might formerly have been 

where riven!^ S"'®" either to the attorney in the oouniry, or to the agent in Umn « : 

Prac 97. 757. ^^ accordingly, by a late rule of all the courts \ '^ countermand of 

^^ notice of trial may be given either in town or coonftry, unlesB 

<^ otherwise ordered by the court, or a judge." 



• R. H. 1 W. IV. ] Cromp. & J. ^ E. 660. 

886. * Pr. Reg. S90. Barnes, ^0% 

»» 1 Str. «n. d Str. 1164. K. B. Pr. f R. H. & Vf, IV. reg, I. $ 68. 

Reg. S91. Barnes, S91. S. C. R. £. IS ^ 8 Str. 107S. Cas. temp. Hardir. 

Geo. n. C. P. R. T. 26 & 27 Geo. II. 869. S. C. Cas. Pr. C. P. 48, 9. 120. 

§ 5. Excfaeq. Man. Ex. Append. 211, Pr. Reg. 893. Barnes, 298. S. C. J^' 

12. 806. 
« R.H.2W. IV. reg. 1.5 62. * R. H. 2 W. IV. nrg. I. § 67r• 

' R. £. 80 Geo. til. K.B. S Dumf. 
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By the statute 14 Geo. II. c* !?• § ^» the oountttrmand of notioe Wheagireft. 
of trial at the aasiaesj or in a town cause^ where the defendant livee ^^^^^ '^^7. 
sbofvej'ortjf miles from London, must be given nx days at least be* 
fore the intended trial : In other cases, into days' notice of counter- 
mand is stiU sufficient, the day of countermand being one, exclunve 
of the oommission day, or day of sittings : And accordingly, by a late 
rule of all the courts S ''in country causes, or where the defendant 
'' resides more than firty miles from town, a countermand of notice 
^' of trial shall be giren six days bdSnre the time mentioned in the 
'' notice {or trial, unless short notice of trial has been given:" And, 
" in t{n9n causes, where the defendant lives within forty miles of 
*' tovna^ irpo days' notice of countermand shall be deoned sufficient." ^ 

Before the defendant could have had a trial by proviio, the issue Entiy of issue 
must formerly have be^ entered of record ; and therefbn^ unless this ^]j^bymw^^' 
were done, the practice was for the defendant to obtain a rule from jvtic 760» 61. 
the master, vMcb, was entered with the derk of the rules in the 
King's Ben^, or a side-bar or treasury rule from the secondaries in 
the Common Pleas, for the phiintiff to enter the issue ; and if it 
were not entered, he might have signed a nonpros^: But, by a late 
rule of all the courts^, " no entry of the issue shall be deemed ne« 
" cesiiary, to entitle a defendant to take the cause down to trial by 
" provuKk" 

Fonnerly> if the plaintiff had been guilty of laohes, the defends Rule in, uone- 
ant, in the King's Bench, might have procured a rule bam the mas- ^^^"^^^ 
ter, for a trial by proviso V which must have been entered with the 
derk of th^ rules; and might have been had after giving notioe of 
trial^: But a rule for this purpose was not necessary in the Com- 
mon Pleas^ : And, by a late rule of all the courts \ '' no rule to a 
'' trial by proviso shall be necessary." 

In the Common Pleas, if no notice of trial had been given^ the When such trial 
defendant could not formerly have tried the cause by proviso, the ™*^ 
satne tenn, in London or Middlesex; but afterwards he might have 

• R. H.2 W. IV.reg. t § 61. <» R. H. 2 W. IV.rtg. I. § 70. 

^ Id. § 62.. "2 Str. 1065. 

"^ 2 Lil. P. R. 84. 87. 612. 615. 617. S ' 1 Durnf. & £. 695. 

Sallr. S62, S. R. M. 4 Ann. (c) K. B. < Imp. C. P. 6 Ed. 838. (tu) 

Barnes, 818. C. P. * R. H. 2 W. IV. reg. I. § 71. 



80 OF COSTS FOR NOT PROCEBDING TO TRIAL, AND 

Chap. taken it hy promso/BCoaridiig to law* : and where notice of trial 
XXXIII. ]|g^ 1,^11 given^ it was not ' neoesaary that a whole term should ill-* 
tervene> before the cause was tried by proviso; but it might hate 
been so tried in the next term after notice of trial ^: And^ by a late 
rule of all the courts S '^ no trial by proviso shall be allowed^ in the 
^* same term in whidi the de&ult of -the plaintiff has been made.'' 

Entry of iuae The course and practice of the court referred to by the statute 

judfimcnTMin'^ 14 Geo. II. c. 17> is that which before regulated the trial by jwo- 

case of nonsuiL t^MO y and as the defendant could not have had such trial, until after 

^^"'^ '^^^ . the issue was entered of record**, and the pimntiff had been guilty 

of laches^, so neither, till then, was he entitled to judgment as in 

case of nonsuit *: But, by a late rule of all the courts ', '^ no en- 

'' try of the issue shall be deemed necessary, to entitle a defendant 

" to move for judgment as in case of a nonsuit.'' 

Motion for costs, In the King's Bench 0, and Exchequer^, the defendant might 
inff to^triaL and ^o™*®'^y have moved the court for costs for not proceeding to trial, 
judgment as in and afterwards for judgment as in case of a nonsuit ; and it was a 

case of nonsuit i « i t^. . -n i . i 

prac 'TAfl. 7fio ^ "^^^^ ^ Bouch, uot to givc costs, uuless a separate muh 

tion was made for them : but he could not have moved for juclg'« 
ment as in case of a nonsuit, and costs for not proceeding to trial, at 
the same time '; nor, after moving for the former, was he m ge- 
neral allowed to apply for the latter \ In the Common Pleas, a 
defendant, who moved for costs for not proceeding to trial, ooold 
not have judgment as in case of a nonsuit, for the same de&ult, 
either in the same or a subsequent term^; though it seems he 
might have had such judgment, after the issue was entered, for a 
subsequent default ""j and, after moving for judgment as in case of 
a nonsuit, he was not allowed to move for costs for not proceeding 
to trial ■'• The defendant therefore, in that courti must have made 

* R. M. 1664. i 2L C P. ^ ^htw. 66. 1 Price, 61. 2 Pricey 
^ Barnes, 296. Cas. Pr. C P. 101. 90. 1 Cramp. & J. 4Ut6. 1 !>. Rep. 

Pr. Reg. 397. S. C 866. S. C. 
« R.H.2 W.IV.f«y.I.S71. > Earl of Leicester T. Wooden, M* 

< AfUe^ 79. 21 Geo. II. K. B. 

• Barnes, 813. ^ HuDock on Costs, 2 Ed. 406. 
' R. H. 2 W. IV. reg. I. 70. ^ Barnes, 816. 4 Taunt. 691. 

< 1 Bos. & P. 39. (a.); and see 1 ""4 Taunt 691. 

Price, 61, 2. 7 TaunL 476. 1 Moore, "" Id.ibid. 1 Taunt. 476. 1 MotfR^r 

261. S. a 261. S. C. 



^inWMBKT AS IN CASE OF K0K8UIT* 

is election, either to move for coets for not proceeding to trial, or 
for judgment as in case of a nonsnit : and in practice, it was nsaal 
for him to move for the latter ; upon which, if the court, on shew- 
ing cause, granted fitrther time to the plaintiff, it was generally on 
the condition of his paying costs for not proceeding to trial *. But, 
hy a late rule of all the courts ^, *' no motion for judgment as in 
*' case of a nonsuit shall be allowed, after a motion for costs for not 
'* proceeding to trial, for the same default ; but such costs may be 
^' mored for separately, (i. e.) without moving at all for judgment 
as in case of a nonsuit, or after such motion is disposed of: Or 
the court, on discharging a rule for judgment as in case of a non- 
suit, may order the plaintiff to pay the costs for not proceeding to 
^^ trial ; but the payment of such costs shall not be made a condition 
of diaohai^ing the rule." 
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CHAP. XXXIV. 



Rule for view, 
how obtained. 

Prac. 486. 797. 



Of THE Rule for a View. 

In actions of waHe, and trespass quart clausum Jregii, the neces- 
sity for a view in general appears on the fiftce of the pleadings ; and 
in other cases^ the motion for it had become a motion of course^ in 
the King's Bench> requiring only coansel*s signature ; upon which 
a rule of court was drawn up in term time> or a judge's order in 
vacation. In the Common Pleas> it was said> that a rule f(Mr a view 
was never granted^ without an affidavit, in any case, except in an 
action of waste * ; and therefore, in other cases, an application must 
have been made for the rule, to the court in term time, or to a jtidge 
in vacation, on an affidavit of the circumstances. But, by a late role 
of all the courts ^ '^ the rule for a view may in all cases be drawn up 
'^ by the officer of the court, on the application of the party, without 
'^ affidavit or motion for that purpose." 



* Barnes, 467.; and see 9 Moore, 
497. 2 Bing. 262. S. C. 



» R, H. 2 W. IV. mg. I. § 63. 



CHAP. XXXV. 



Expense of 
witness, to 
prove copy of 
judgment, &c 

Frac 815. 



Of THE Expenses of Witnesses. 

In the King's Bench, the expenses of a person sent to inquire 
after the subscribing witnesses to a bond, were not allowed on the 
taxation of costs »; nor would the court allow the expenses of wit- 
nesses, if brought too early to attend a trial at the assizes^: And, 
by a late rule of all the courts «, it is ordered, that " the expense of 
" a witness, called only to prove the copy of any judgment, writ, or 



* S Maule & S. 89. 

* 2 Chit R. 200. 



• U H. 2 W. IV. reg. VI. 
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Other public document^ shall not be allowed in oosts^ unless the Chap. 

" party calling him shall^ within a reasonable time before the trials XXX v. 

'^ have required the adverse party> by notice in writing ^ and pro- 

*' duction of such copy> to admit such copy ; and unless such ad- 

^' verse party shall have refused or neglected to make such admis- 

*' sion." And by another rule ^ it is ordered^ that *' the expense To proTe hand- 

'' of a witness^ called only to prove the handwriting to, or the exe- ^'^^ ^ V 

** cution of, any written instrument stated upon the pleadings, shall written instni- 

'' not be allowed, unless the adverse party shall, upon summons « _ 

. , * lV«c. 816. 

'^ before a judge, a reasonable time before the trial, such summons 

** stating therein the name, description, and place of abode of the 

^' intended witness, have neglected or refused to admit such hand- 

*^ writing or execution ; or unless the judge, upon attendance before 

«< him, shall indorse upon sudi summons, that he does not think it 

'' reasonable to require such admission." 

** Append. $SS. , * Append. §34 

* R. H. 2 W. IV. 1^. VII. 
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Of THE Rule to set aside Award. 

In the Common Pleas, there is a rule *, similar to a previous one Rule nus to set 

in the King's Bench ^ that '* when a rule to shew cause is obtained stlte Ac obj«l' 

" in this court, to set aside an award, the several objections thereto ^^^ thereto. 

" intended to be insisted upon at the time of making such rule ab- '^'^' ^ 
'* solute, shall be stated in the rule to shew cause : ** whkh rule has 
also been adopted in the Exchequer <^. 

* R. M. 10 Geo. IV. 6 Ring. S48. Aid. 539. 2 Chit. R. S76. 

^ R. E. 2 Geo. IV. K. B. 2 Bam. & ** 11 Pricey 67. 1 M*Clel. & Y. 394. 
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CHAP. XXXVIII. 



Of the RuLE^br Judgment ; andMOViufGjbr a New 
Trial; or i» Arrest ^ Judgment ; orybr Judg- 
ment NON obstante veredicto. 



Rule forjudge 
meot uoneces- 
sary, after ver- 
dict or nonsuit 

Prac. 483. 
903,4. 



j^pXER a general verdict^ it was formerly incumbent on the pre- 
vailing party, in the King's Bench, to enter a rule for judgment 
nisi causa, on the postea or inquisition, with the clerk of the rules ; 
and a rule for judgment was necessary when a verdict was taken 
by consent, subject to the award of an arbitrator, as to the quantum 
of the demand^: but it was not neces^ry if the plaintiff were non- 
suited; for in that case, as he was out of court, judgment might 
have been entered immediately after the day in bank **» In the 
Common Pleas, there was no rule for judgment; but the prevailing 
party waited till after the appearance day, or quarto die post of the 
return of the habeas corpora juratorum ^, before he signed final 
judgment, unless the habeas corpora were returnable on the^r^/ or 
last general return day : In the former case, final judgment could 
not have been signed, till the expiration of the first four days in 
full term : In the latter, it might it seems have been signed in the 
evening of the last day of term, being the appearance day of the re- 
turn of the writ **. And, by a late rule of all the courts ®, *' after a 
verdict or nonsuit, judgment may be signed on the day after the 
appearance day of the return of the distringas , or habeas corpora, 
without any rule for judgment." 



e( 



u 



Motion for new 
triaL when made 
in Hilary and 
Trinity teniu» 
in C. P. 

Prac, 912. 



In the Common Pleas it is a rule ^, that " in Hilary and Trinity 
'' terms, no motion for a new trial shall be heard, unless such mo- 
" tion be actually made within the first four days of each of the 
" said terms." 



» 4 East, 310. 

»> R. E. 6 Geo. II. reg. III. (a.) K. B. 

' Barnes. 443. Pr. Reg. 410. S. C. 

Barnes, 445, 6. Pr. Eeg. 410, 11. S. C. 



^ 2 Bos. & P. 393. 

* R. H. 8 W. IV. reg. I. § 67. 

' R. £. 11 Geo. IV. 6 Bing. 622. 



OF NEW TRIAL^ AND ARREST OF JUDGMENT^ &C. 85 

When the rule for a new trial is silent as to costs, the costs of Co$u on new 
the first trial were not in general allowed, in the King's Bench, jg gjjent regpect- 
whichever way the verdict might go upon the second trial ■. In *"g ^^«°"* 
the Common Pleas, the rule was formerly different; for there, if a ^^' 
new trial were granted, and the rule said nothing about costs, if 
the verdict on the second trial went the same way, the party suc- 
ceeding was entitled to the costs of both trials ^; and also, it seems, 
to the costs of the application^; but if the verdict went different 
ways, the party ultimately succeeding was not entitled to the costs 
of the first trial b. And, by a late rule of all the courts ^, " if a new 
^' trial be granted, without any mention of costs in the rule, the costs 
*' of the first trial shall not be allowed to the successful party, though 
^ he succeed on the second.** 

The mction in arrest of judgment, or for judgment non ob- Time for moving 
siante veredicto, might formerly have been made, in the King's !ud^J^nt%r for 
Bench, at any time before judgment was given®, though a new judgment non 
trial had been previously moved for ^. In the Common Pleas, the tUcto, 
motion in arrest of judgment must have been made before or on the Prac 928. 
appearance day of the return of the habeas corpora juratorum ^. 
In the Exchequer, the motion in arrest of judgment must, it seems, 
have been made within the first ^/cmr days of the next term after the 
trial ; and it could not have been made after an unsuccessful motion 
for a new trial \ And, by a late rule of all the courts \ '* no motion 
** in arrest of judgment, or for judgment noii obstante veredicto, 
^^hall be dlowed, after the expiration oi four days from the time 
^* of trial, if there are so many days in term ; nor in any case after 
*' the expiration of the term, provided the jury process be retum- 
*^ able in the same term." 



* Prac. 916. (e.) ' Doug. 746, 6. 

* Id. (I.) « Barnes, 446. 

* 10 Moore, 96. »» 7 Price, 666.; but see Man. Ex. 
« B, H. 2 W. IV. reg, I. § 64. Pr. 868. 

« 2 Str. 846. 2 Ken. 467. 5 Durnf. » R. H. 8 W. IV. reg. I. j 65. 

& £. 446. 
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CHAR XL- 



Of Costs. 

Costs upon se- ±T was fonnerly considered, that wherever a plaintiff succeeded 
issues, some of ^^ ^ trial, as to any part of his demand, divided into different counts 
which are found j^ jjjg declaration, whether the defendant had pleaded one plea to 

for defendant. , , * -^ 

Frac 971 2 ^ ^^^ oounts jointly, or pleaded to them separately, and separate 
issues had been joined, on some of which he had succeeded, yet he 
was never allowed costs on that part of the plaintiff's demand which 
had been found against the plaintiff*; and the same rule pre- 
vailed, where a defendant succeeded on a demurrer as to part of the 
{daintiff 's demand * : But, by a late rule of all the courts ^, '^ no 
*^ costs shall be allowed on taxation to a plaintiff, upon any counts or 
** issues upon which he has not succeeded ; and the costs of all is- 
*^ sues found for the defendant, shall be deducted from the plain- 
^' tiff's costs." 



costs. 
Trac. 989, 90. 



Notice of taxing It ivas formerly the practice, in the King's Bench and Common 

Fleas, to give notice to the opposite attorney, of the time when the 
costs were intended to be taxed: but, in order to enforce it, there 
must have been a side-bar rule to be present at taxing costs ; which 
rule was obtained from the clerk of the rules in the King's Bench, 
or secondaries in the Common Pleas, and a copy duly served ; after 
which, if the costs were taxed without notice, the taxation was ir- 
regular, and the attorney liable to an attachment. But, by a late 
rule of all the courts S " before taxation of costs, one day^s notice 
'' shall be given to the opposite party.'* 

In Exchequer. In the Exchequer of Pleas, by a subsequent rule ^, '^ one day's pre- 
iVw. 990. vious notice of the time of taxing costs, upon rules, orders, town 

* 5 Ea8t,264.;andseel0£a8t,S67,8. ^ R. M. 1 W. IV. teg, II. $ 10. 

»» R. H. 2 W. IV. reg. I. § 74. 1 Cromp. & J. 279. 1 Tyr. Rep. 161. 

" R. T. 1 W. IV. reg, VIIL 7 Bing. i^nd for cases on the construction of this 

784. 1 Cromp. & J. 472. rule» see 2 Cromp. & J. 89. 168. 



X)F COSTS. 8*!^ 

" posteas, and inquisitioiis> and a copy of the bill of costs^ and af- Ghap« XL. 
'' fidayit to increase if any^ shall be given and delivered by the at- 
torney or attornies of the party or parties whose costs are to be 
taxed^ to the attorney of the other party or parties in the same 
" action^ at the time of service of such notice ; and^ in the cases 
'' of posteas and inquisitions in country causes^ the notice shall be 
*' given two days^ and the copy and affidavit delivered two days be- 
'^ fore such taxation." 






In taxing costs, the officer^by whom they are taxed is authorized 'W^bat costs are 
by the instructions given by the courts to their taxing officers^ in aUon. 
Hilary Term 2 W. IV., to allow at his discretion, to a plaintiff or Prac. 440. 
defeqdant, all such costs as shall reasonably have been incurred by 
him after commencement of suit, notwithstanding the same may be 
such as may not heretofore have been allowed between party and 
party : Provided nevertheless, that in cases where it may have been 
reasonable to take advice as to the necessary evidence, or to have a 
consultation before trial, the officer shall not be authorized, upon 
taxation between party and party, to allow the expense of more 
than one opinion by one barrister or pleader, and of one consulta- 
tion, as costs in the cause* 

It has been already seen ^ that in actions to which the late rule Of declaradoD, 
of Trin. 1 W. IV. for shortening declarations applies, if the debt ' 
iamount to 20/. and upwards, and the declaration is under twenty^ 
fourjoliosy the officer who taxes the costs is authorized to allow for 
declaration, including instructions, copy and delivery, \l, 18^. ; and 
for dose copy, in country causes, according to length. The taxing 
officer is also authorized to allow for fee on interlocutory judgment, 
including rule to plead, searching for and demanding plea, drawing 
judgment, incipitur, entering on the roll, docket, and attending to 
sign judgment and to docket, \L 11 j. 4c?.; and for fee attending 
to tax, 6^. Sd. : Provided, that the above instructions shall not ex- 
tend to cases in which several actions shall be brought on the same 
bill or note, against several parties thereto ; and it is declared, that for 
drawing all issues, whether in fact or in law, in the courts of King's 
Bench, Common Pleas, and Exchequer of Pleas, the sum to be al- 
lowed per folio to an attorney, shall be eight pence." 

■ Ante, ^6, 
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CHAP. XLI. 



Of Writs op Execution. 

Signing and ^ WRIT oi Jieri facias, or capias ad satisfaciendum, need only 
execution. be sealed, in the King's Bench : In the Common Pleas^ all execu- 

JfVac.990. 1027. tions issuing out of the prothonotaries' office were formerly required 

to be duly signed by the respective prothonotaries^ before the same 
were sealed ^ : But^ by a late rule of all the courts ^, ** it shall 
" not be necessary that any writ of execution shall be signed; 
*' but no such writ shall be sealed^ till the judgment paper^ posiea, 
'^ or inquisition^ has been seen by the proper officer." 

* R. M. 1654. § 6. C. P. * R. H. 8 W. IV. reg, I. $ 75. 



CHAR XLIII. 



Of Scire Facias. 

Time between Jn order to charge the bail, in the King's Bench, when the pro- 
of CO. w. to fix ceedings are by hiU, there must be eight days, or, if by original 
bdl, and for its j^ ^jj^t court, or in the Common Pleas «, fifteen days between the 

lying m shentTs ^ ^ . . 

ofSce. teste and return of the writ oi capias ad satisfaciendum'^; the latter 

/Vac. 1098, 9. being a case excepted out of the statute 13 Car. II. stat. 2. c. 2. 

§ 7* And, in the King's Bench, it has been holden, that in order 

to fix bail, the capias ad satisfaciendum jnust be entered y2wr 

* Barnes, 76. K. B. Barnes, 76. Imp. C. P. 6 Ed. 

^ 2 Salk. 602. 8 Ld. Rasrin. 1177. 481. 
!&. C. E. £. 5 Geo. IL reg. III. (a.) 
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days in the public book at the sheriff's office *. This> however^ does Gh. XLIII. 

not seem to have been deemed necessary in the Exchequer ^ : But^ 

by a late rule of all the courts S *' in actions commenced by biUj a ca- 

" pias ad satisfaciendum to ^x bail shall have eight days between the 

" teste and return^ and in actions commenced by original, Jlfieen ; 

" and must> in London and Middlesex, be entered ^/our dear days 

" in the public book at the sheriff^s office." 



The writ of scire facias to revive a judgment^ after a year and a Sdtefadas, to 
doj, may be sued out of course at any time within seven years judgment.^ 
from the date of the judgment, without application to the court ^ : * jVoc. 464, A, 6, 
but if it were above seven, and under ten years old, a side bar or '^'^^ g ' 
treasury rule must formerly have been obtained for that purpose, 
from the clerk of the rules in the King's Bench ^ or secondary in 
the Common Pleas ^. If it were above ten years old, there must 
have been a motion to the court, in the King's Bench 8, supported 
by an affidavit of the debt being due, the judgment unsatisfied, and 
the defendant living ; upon which the rule was absolute in the 
first instance, unless the judgment were of more than twenty years 
standing, and then there must have been a rule to shew cause ff> 
Afterwards, if the judgment were above ten and under Jifleen years 
old, the rule was absolute in the first instance, on an affidavit of the 
debt being due, &c. ; and might have been drawn up on a motion 
paper signed by counsel : If it were above Jifteen years old, there 
must have been a rule to shew cause ^. In the Common Pleas, 
when the judgment was more than ten years old, the court must 
have been moved in term time, for leave to issue a scire Jadas 
to revive it ; and would order that no execution should be taken 
out thereon, without a return of scire feci, or an affidavit of personal 
notice to the defendant^; and if the judgment were above twenty 
years old, there must have been a rule to shew cause K But, by a 

* 5 Maule & S. S23. 2 Chit R. 102. Inst. Oar, 152. 

S. C; but see S East, 570. corUrL 1 ^ Blakely y. Vincent, T. 35 Geo. III. 

M'CleL & Y. 483. Waters v. Hales, £. 87 Geo. III. K. B. 

^ 1 M« Clel. & y. 483. 2 Barn. & Aid. 773. 1 ChiU R. 636. 

* R. H. 2 W.,IV. reg. I. § 77. S. C 1 DowL & R. 181. 

^ Imp.K.B. 10 Ed. 468. Imp.C.P. ^ 2 Blac. Rep. 1140.; and see 8 

6 Ed. 466. Mooie^ 767. 1 Brod. & B. 381. 

* 2 Salk. 598. & C. 

' Imp. C. P. 6 Ed. 466* ^ 2 SeL Pr. « Ed. 196.; and see 2 > 

* 2 Salk. 598. Sty. P. R. 676. Ed. Blac Rep. 996. 
1707. 2 Dl. P. R. 499. Ed. 1719. 1 
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jgment 

VMltKXtt 

nor, if 
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Of Writs 

y * 

S^riinfirand A WRIT of /?«-i /«««* /' 

sealing writs of ..." 

execution. be sealed, in the King's 

iVwc.«99L 1027. tions issuing out of th*^ 

to be duly signed by ' 

were sealed * : B* 

" not be necessf 

" but no such 






I, being an 
brought in 
^his court are 
Pleas, but by 
/ eo^izance enter- 

entered as taken at a 
. scire facias might have 
^ the Common Pleas, upon a 



Inn, or before a commissioner in 

^c WesiminsUr, the scire facias might 

xjondon, or in the county where the reoog- 

or in Middlesex \ But, by a late rule of all 

" or inquisi^ • ^ • • -. i • o - . 

A sctre facias ii^pcm. a recognizance taken m Serjeants 

* R. M ^ibre a oommissioner in the country, and Recorded at 

^tsisr, shall be brought in Middlesex only ; and the fi^m 

^ M recognizance shaU not express where it was taken." 

^ the King's Bench, the plaintiff must formerly have paid 

yr ^g^ mi quashing his own writ of scire facias, afiter the de- 

.'^>^ Want had appeared thereto': In the Common Pleais, the 

/•"^ pl^tiff might have moved to quash his own writ, without paying 

.If^ costs, at any time before the defendant had pleaded S: But now, 

hy a late rule of all the courts ^, " a plaintiff shall not be allowed 

<f a rule to quash his own writ of scire facias, after a defendant 

'" has appeared, exc^t on payment of costs." 



it how 



^^i „„w When the sheriff returns nihil to a scire facias, the plaintiff, in 
>^ for non- ^^^ King's Bench, must in all cases have sued out a second, or alias 






• R.H. 2W. lV.rtfg.I.$79. 

^ 2 Sallc. 664. 600. 669. 6 Mod. 42. 
132. 7 Mod. 120, 21. R. K 6 Geo. 

II. reg. III. (a.) K. B. I Bur. 409. 6 
Bast, 461. 2 Smith R. 14. S. C. 

*" 8 Mod. 290. R. £. 6 Geo. II. reg. 

III. (a.) K. B. LiLEnt. 620. 

* Hob. 196. BrownL 69. Mo. 883. 
S. C. Sty. Rqi. 9. Aleyn, 12. S. C. 2 



Lutw. 1287. Gas. Pr. a P-^31. Barnes, 

96, 7. 207. 2 Blac Rep. 768. 2 Moore^ 

66. 8 Taunt. 171. S. C. 

« R.H.2W.iy.f«9.L§8a 

' 1 Barn. & Aid. 486.; and see 1 

Str. 638. 

• « Pr. Reg. 378, 9. Gas. Pr. C. P. 

109. Barnes, 431. S. C. 
>» R. H. 2 W. IV. res* 1- § 78. 
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writ of scire facias *, commanding the sheriff^ as before he was Ch. XLIII* 
commanded^ &c. ; and if> upon this second writ^ the sheriff also 
returned nihil, and the bail or defendant did not appear, judgment 
was formerly given against them ^ : two nikils being deemed equi- 
valent to a scire feci ^ : and it was not necessary to give notice of 
scire f ados' s, to the bail ; it being their duty to watch the sherifTs 
office, where they were lodged ^ : In the Common Pleas, if a scire 
facias issued upon a judgment, for debt and damages, against the 
defendant himself, who was party and privy to the judgment, and 
the sheriff returned nihil, and the defendant made de&ult, judgment 
was given against him, without awarding a second scire facias ® : 
But, by a lato rule of all the courts ^, " no judgment shall be signed, 
for non-appearance to a scire facias, without leave of the court 
or a judge t^, unless the defendant has been summoned ; but such 
judgment may be signed, by leave, after eight days from the return 
of one scire facias.** 






The appearance of the bail or defendant, to a scire facias in Appearance by 
the King's Bench, if the action were by biU, is signified by deliver- ^g tdrefadas. ' 
ing a noto in writing to the plaintiff's attorney : If the action were Prac 1127. 
by original, an appearance should formerly have been entered with 
the filacer ^, or, in the Common Pleas, with the prothonotaries ' : 
But, by a late rule of all the courts ^, '^ a notice in writing to the 

plaintiff, his attorney or agent, shall be* a suffident appearance, by 

the bail or defendant, on a scire facias" 



te 



» 2 Inst. 472. Cro, Jac. 69. 8 Mod. f R. H* 2 W. XV. reg. I. § 81, 

227. Say. Rep. 121. « For the form of an affidavit to ob- 

* Dyer, 168. 172. 198. 201. Yelv. tain leave to sign judgment, where the 

112. Sty. Rep. 281. 288.' S2S. defendant has not been summoned, on two 

' 1 East, 89. 4 East, 312. scire Judiu*s on a judgment, we Chit 

^ SiUitoe T. Wallace another, bail of Pr. Addend* 24, 5. ; and for the like, on 

Cawthorne, M. 43 Geo. XII. K. B. 8 two acire/acias's against bail, id, 25, 6. 
Hoore, 8. ''2 Archb. K. 6. 89. 

•Dyer, 168. a. 2 Inst. 472. 2 » Imp. C. P. 7 Ed. 602. 616. 620. 

Salk. 699. Com. Dig. tit. Pleader, 3 * R. H. 2 W. IV. reg. I. § 82. 

L. 8. 
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CHAR XLIV. 



Of Error. 



Writ of error, 
firom what time 
a supersedeas, 

Prac 5S0. 
1145, 6. 



A.FTER final judgment^ and before execution executed^ a writ of 
error is, generally speaking, a supersedeas of execution^ from the 
time of its allowance % provided bail, when necessary, be put in and 
perfected in due time^; and the allowance is notice of itself <^: Or 
if the plaintiff, before the allowance^ had notice of the writ of error 
being sued out> it was from the time of that notice a supersedeas ^ : 
And^ in the Exchequer, a writ of error was a supersedeas of execu- 
tion, from the time of giving notice of the allowance to the plaintiff 
in the action^ or his attorney or clerk in court ®: But> by a late rule 
of all the courts ^ ^' a writ of error shall be deemed a supersedeas, 
'* from the time of the allowance." 



Recognizance In personal actions^ it is a rule, founded upon the statute 3 Jac. 

hi what*sum!°'* 1* ^' ^'> *^^* *^® recognizance should be acknowledged in double the 
Prac 1166, 6. sum adjudged to be recovered by the former judgment S; and ac- 
cordingly it has been holden^ that a recognizance of bail in error, for 
less than double the sum recovered by the judgment, does not 
operate as a supersedeas or stay of execution \ But upon error in 
debt on bond^ though the bail were formerly bound in double the 
penalty recovered, yet, by the course of the King's Bench^ it was 
deemed sufficient if they justified in double what was really due' : 
and, in the Common Pleas, if the bail were bound in double the 



* Prac 1146. (e.) 

>» Id. (/.) 

"" 1 SallcSSl. 1 Dumf. & £. 280. 
1 Chit. R. SS8. 241, S Mooie, 88. 
Gow, 66. S, C. 

^ I Salk. 821. 6 Mod. ISO. 2 Ld. 
Raym.'1260. S. C. Say. Rep. 61.; and 
see R. K 86 Car. XL K. B. R. M, 28 



Car. II. C. P. Barnes, 206. 209. 

"^ R. T. 26 & 27 Gfio. IL § 2. £x- 
cheq. Man. Ex. Append. 209, 10. 4 
Pricey 289. 

f R. H. 2 W. IV. reg. I. § 88. 

« 2 Chit. R. 105. 

>» 5 Taunt. 820. 

^ 2 Str. 821. 
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sum secured by the condition/ it was 8u£icient ; thongh a further Ch. XLIV. 

sum ivas due for interest and costs> and nominal damages had been 

recovered ". In the Exchequer of Pleas it was a rule ^ that *' in all 

cases where special bail was required on writs of error^ if the bail 

were obliged to justify^ each of them should justify himself in 

double the sum recovered by the judgment^ on which the writ of 

error w^as brought ; except where the penalty of a bond, or other 

specialty, was recovered by such judgment^ in which case each of 

the bail should justify in such penalty only." And now, by a late 

rule of all the courts S '' a recognizance of bail in error shall be 

taken in double the sum recovered, except in case of a penalty; 

and in case of a penalty, in double the sum really due, and double 
" the costs," 

In the King's Bench, if a rule for better bail was served in va- Time allowed 
cation, there was formerly, it seems, no occasion to justify until the bailin woif 

next term ; but the plaintiff in error must either have given notice ^**f" excepted 

, , , to m vacation, 

of justifying the same bail, or put in such other bail as he would «^ ,,-« g 

abide by, within the four days allowed by the rule ; it having been 
determined, that he could not give notice of firesh bail, after the 
Jour days, unless indeed the bail already put in were prevented 
from justifying by special circumstances, which must have been dis- 
closed to the court, by affidavit, at the time appointed for justify- 
ing *. In the Common Pleas, when the rule was served in vacation, 
the plaintiff in error had not time of course to perfect his bail until 
the next term ; but ought to have justified before a judge : and if 
the defendant in error were not satisfied with that, then the plain- 
tiff in error, having done every thing in his power, was entitled to 
time for justifying until the next term, but not otherwise^. In 
the Exchequer of Pleas it was a rule ^, that ** if bail in error were 
excepted to, and notice of exception given in writing to the at- 
torney or clerk in court for the plaintiff in error in term time, such 
bail should be perfected and justified within four days after notice 
so given, or the defendant in error might, in default thereof, have 
proceeded to execution, notwithstanding such writ of error: but 

* 2 Bos. & P. 443. and see 2 Chit, R. 84, 6. 

^ R. £. S3 Geo. II. Excheq. Man. * Barnes, 211. 2 Blac. Rep. 1064. 

Ex. Append. 217. Imp. C. P. 7 Ed. 766, 6. 

• R. H. 2 W. IV. reg, I. § 26. f R. T. 26 & 27 Geo. II. § 2. Ex- 
' 1 Maule & S. 366. Id. 867. (a.) cheq. Man. Ex. Appead. 210. 
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Ch. XLI V. where notice of exeeptioi^ was given in vacatum time, then such bail 
should be peifected and justified upon the ^rst iaj of the subse- 
quent term^ unless the defendant in error^ his attorney or derk in 
courts should consent to a justification before one of the barons ; in 
which case such bail should justify themselves before a baron^ 
within four days after notice of such exception given in writing to 
the plaintiff in ernx, his attorney or clerk in court : and in defiiult 
of such justification^ the defendant in error might have proceeded 
to execution^ notwithstanding such writ of error." But^ by a late 
rule of all the courts % '^ if bail in error are excepted to in va- 
cation, and the notice of exception require them to justify be- 
fore a judge^ the bail shall justify within four days from the 
time of such notice^ otherwise on the first day of the ensuing 



tc 



" term." 

• R.H.8 W.IV.Tv^.I. § n. 



C 95 3 



CHAP. XLV. 



Of Ejectment. 

X HE declaration in efectment must formerly have been delivered Service of de- 
before the essoin day of the term^ in which the notice was given to ejectment 
appear ; otherwise the plaintiff could not have had judgment till the Prac. isio. 
next term * : And where the Bervice of the declaration was before 
the essoin day^ but the explanation of it to the tenant in possession 
did not take place till after^ the court held that the lessor of the 
plaintiff was not entitled to judgment \ But now^ by a late rule 
of all the courts S '^declarations in efectment may be served before 
'^ the Jirst day of any term ; and thereupon the plaintiff shall he 
'* entitled to judgment against the casual ejector^ in like manner as 
'^ upon declarations served before the essoin or Jirst general retum- 
" day." 



On suing out the writ of habere facias possessionem in efectment, Pnec^ for 

a praecipe was formerly required in the King's Bench *, but not in «,«ic«w^ 

the Common Pleas * : And now^ by a late rule of all the courts', unoeoessaiy. 
^' a writ of habere facias possessionem may be sued out, without ■^^''"^ ***** 
*' lodging a prascipe with the officer of the court." 



This writ was formerly signed, in the King's Bench, by the signer Writ need not 
of the writs; and in the Common Pleas, by the prothonotaries : "®"8° 
But, by a late rule of all the courts s, ''it shall not be necessary 

that any writ of execution shall be signed ; but no such writ 

shall be sealed, till the judgment paper, postea, or inquisition, has 

been seen by the proper officer." 






* Barnes, 172,8. ' 2 Sel. Pr. 2 Ed. 100. 121. Imp. 
»» 1 DowL & R. 563. C. P. 7 Ed. 681. 

• R. T. 1 W. IV. reg, VII. 7 Bing. ' R. H. 2 W. IV. nfg. I. § 76. 
784. 1 Cromp. & J. 472. « R. H. 2 W. IV. reg. I. $ 76. Ante^ 

^ Imp. K. B. 10 Ed. 596. 88. 



96 OF EJECTMENT. 

Recognizance of In the King's Bench^ the practice fonnerly was for the plaintiff 

eiectment, in ^ error^ or his bail^ to enter into a recognizance^ in double the im- 

what sum. proved rent, or yearly value of the premises, and single amount of 

Prac. 1252, 8. ^.j^^ ^j^^g a, j^ ^y^^ Common Pleas, the derk of the errors governed 

himself, in fixing the penalty of the recognizance, by the amount 
of the rent of the premises, and took the recognizance in itvo years' 
rent or profits, and double costs ^ : and where the plaintifiT in error 
entered into the recognizance, it was not necessary for him, in that 
court, to give the defendant in error notice thereof S nor could he 
be examined, in the King's Bench, as to his sufficiency ^ ; though, 
when bail in error was put in, notice thereof must have been given, 
and they might have been examined, as in other cases. In the 
Exchequer, the bail must formerly have justified in double the im- 
proved annual rent, or value of the premises recovered *. But, by a 
late rule of all the courts ^, '^ in ejectment, the recognizance of bail 
*^ in error shall be taken in double the yearly value, and doable the 
" costs." 

* 8 Eaat, 298.; and see Caa. temp. * 8 East, 299. 

Hardw. S7i. * R. K S3 Geo. II. in Scac» Man. 

^ 7 Taunt 428. 1 Moore^ 119, 20. Ex. Append. 217. 

S. C; and see Barnes, 103. accord, f R. H. 2 W. IV. reg. I. § 27. 

• 7 Taunt. 427. 1 Moore, 118. & C. 
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OF 



PRACTICAL FORMS, &c. 



ADAPTED TO THE FOREGOING RULES. 



TABLE OP PEES, (j i.) 

AntCt !• 
To he taken hy the Sworn and Side Clerks of the Exchequer, for 

'Ihities to he performed by them as Officers of the Court, 

£ s. d. 
On process of subpoena ad respondendum . . .016 
Piling affidavit of service of **fi5pQ?»a . . ..010 
Attachment for not appearing to suhpcena • . .016 
Alias and pluries attachment, each . . . .016 
One appearance in the paper book for one defendant .010 

Por every additional defendant 4 

On special bail and filing 4 4 

For taking bail off the file, to produce in court . .010 
Piling all affidavits, (not excepted by act of parliament,) 

posteas, and inquisitions 10 

Searching for all writs, affidavits, and processes, each time, 

per term 004- 

Searching for judgment, and all matters of record, per 

term 00<'4 

Office copies of all affidavits, and other matters of record, 

per folio 8 

Office copies of all rules, per folio 4 

On taking all pleadings out of the office, 4d. per jFblio, ac« 
cording to the number of folios marked on the plead- 
ing by the party filing the same, per folio • .004 

H 
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FARTICULAB RETURN DAYS. 



The process by bill in the King's JBench, or attachment of privilege 
in that court or the Common Pleas^ or process in the Exchequer, 
may be made returnable on any day of the term^ not being Sunday , or 
Ascension day if it happen^ as it may, in Easter or Trinity term. 



(5 s.) TABLE OP TERMS and RETURNS, for 1832, 

jinUf 7, &c. 

HILARY TERM 

Begins on Wednesday the 11th, and ends on Tuesday the 3l8t 
January, 

The Jirst essoign, or general return day, for this term is Sunday 
the 8th January, 

The subsequent essoign, or general return days, are any day, not 
being Sunday, between Sunday the 8th, and Saturday the 28th 
January, being the third day exclusive before the last day of the 
term. 

The last essoign, pr general return day, is Friday the 27th /a- 
« nuary, 

EASTER TERM 

Begins on Sunday the 15th April, and ends on Saturday the iSth 
May. 

The^rjf essoign, or general return day, for this term is Thursday 
the 12th April * 

The subsequent essoign, or general return days, may be any day, not 
being Sunday, between Thirsday the 12th April, and Wednesday 
the 9th May. 

The last essoign, or general return day, is Tuesday the 8th May* 

TRINITY TERM 

Begins on Sdturday the 26th May, and ends on Saturday the 
16th June, 

The Jirst essoign, or general return day, for this term is WedMS* 
day the 23d May, 
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The subsequent esaoign, or general return days^ may be any day, 
not being Sunday, or Ascenston day, between Wednesday the 23d 
May, and Wednesday the 13th June, 

The last essoign, or general return day, is Tuesday the 12th June. 

MICHAELMAS TERM 

Begins on Friday the 2d, and ends on Monday the 26th No^ 
vember^ 

The Jirst essoign, or general return day, for this term is Tuesday 
the 30th October. 

The subsequent essoign, or general return days, may be any day, 
not being Sunday, between Tuesday the 30th October, and Friday 
the 23d Noioember. 

The last essoign, or general return day, is Thursday the 22d iVo- 
pember. 

nXY FOB APPEARANCE. 

The day for appearance, on writs usually returnable on general 
return days, is, we have seen », declared to be, as heretofore, the 
third day exclusive after the return day ; or, in case such third 
day fall on a Sunday, then on the fourth day after such return, 
exclusive of the day of return. 

PARTICULAR RETURN DAYS. 

The process by biU, in the King's Bench, or attachment of privi- 
lege, in that court or the Dommon Pleas, or process in the Ex- 
chequer^ may be made returnable on any day of the term, not being 
Sunday^ or the 31st May, (being Ascension day,) in Trinity term. 



* The plaintiff claims ^ for debt, and for costs: And if (§4.) 

the amount thereof be paid to th^ plaintiff, or his attorney, within process, of 
four days from the service hereof, further proceedings will be plaJntifTs claim 
stayed. costs*. 

jinte, 15. 
Let the plaintiff's attorney or agent attend me, at my cham- ($ ^0 

bers in Serjeants' Inn, tomorrow, at of the clock in the j^^^g ^^ * "[^ 

noon, to shew cause, why the defendant should not have . ™ore than two 

i» *i 

leave to put in and justify three persons, as good and sufficient bail in ^' g^ . ^x 
* JrUCf 10. 99* * See R. H. 8 W. IV. reg. Jl. 
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(§6.) 
Nodceof putting 
in townbcul, 
in K. B. or 
C. P. where the 
bail are both 
housekeepers, 
and have not 
changed thdr 
residences within 
the hst six 
months. 



(§7.) 
The like, where 
one of the bail 
is a freeholder, 
and has changed 
his residence 
within that 
period. 



this cause> to wit, E, F, of - 
and /. K. of • in 



, in — 

/. Dated the 



/.; G. H. of- 



m 



day of 



— i; 
18— 



(5 8.) 

The like, in the 
Sxchequer. 

, ^iite, 22. 



(Judge's or Baron's name.) 



In the King's Bench, (or Common Pleas.) 

A. B, plaintiff, 
and 

C D. defendant. 

Take notice, that special bail was this day put in (adding, if by 

original in K, B, or C P., '' with the filacer",) for the defendant 

in this cause, before the Honourable Mr. Justice , at his 

chambers in Serjeants* Inn, Chancery Lane, London; and the 

names and additions of such bail are, E. F, of No. > street, 

in the county of , and G. H. of No. , street, in the 

said county, : And further take notice, that the said E. F. and 

G. H. are both housekeepers, and have been respectively xesideDt 
at their present places of abode, for the last six months* Dated the 



day of ^,ia 



Yours, &c., 

L, M, Temple, 
defendant's attorney, (or agent.) 



To Mr. /. K., plaintiff's 
attorney, (or agent.) 



In the King's Bench, &c. (as in last.) 

A. B. plaintiff, &c. (id.) 
Take notice, that special bail was this day put in, &c. {as in the 
last, to the end of the names and additions of the bail, and then as 
follows :J And further take notice, that the said E. F. is a free- 
holder, and hath at different times, within the last six months, re- 
sided at No. , street, (&c. ;) and that the said G. H. is 

a housekeeper, and hath, for the last six months, resided at No. 

, street, (&c.) Dated, &c. (as in last, nnth the like sub' 

scription, and direction.) 

In the Exchequer of Pleas. 

A. B. plaintiff, &c. (as above.) 

Take notice, that special bail was this day put in for the de- 
fendant in this cause, before the Hon. Mr. Baron , at his 

chambers in Serjeants' Inn, Chancery Lane; and that the bail- 
piece has been filed in the office of Pleas, with the sworn clerks; 
and the names and additions of such bail are E. F. of (&c.) and G. "• 
of &c. (as in § 6. slating the names, additions, and residences of the 
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bail: J Ahd further take notice^ that the said E. F. and G. H, are 
both housekeepers^ &c. {as in ^ 6,; or that the said E. F, is a free- 
holder^ &c. and the said G. ff. is a housekeeper^ &c. as in § 7*) 
Dated^ &c f a^ in § 6. n^i/A <Ae Zi^e subscription, and direction, J 

(As in the three preceding forms, to the date at the end, and then . ($ ^0 

, , , Notice of baili 

as follows ;) And further take notice^ that the said E. F. and G. H. when accoin]}a- 

have duly made and sworn to the affidavits of justification which "jp? ^..^f*''^* 
^ ^ ^ '' of justification. 

accompany this notice for your perusal^ and copies of which affida- ^^^^ ^2. 26. 
vits are herewith left. Dated^ &c. (as in § 6. with the like sub- 
6cription, and direction. J 

Or thus : And I hereby give you notice^ that each of the bail 
has made an affidavit of justification^ copies whereof accompany 
this notice. Dated, &c. (as above. J 

In the King's Bench, (§ lo.) 

' //-^ Tti Form of one 

(Common Pleas, or ^^.^ ^^^^ ^^ 

Exchequer of Pleas.) exception 

thereto. 

^. B. plaintiff, &c. (§ 6.) ^^.gg.gg. 
I have excepted to the bail put in for the defendant in this 
cause: (or, more specially/, thus*: Take notice, that I have except- * Chit Pr. 
ed, and do except to the bail put in for the defendant in this cause ; 
and do hereby require them to justify in person, in open court, at 
Westminster Hall, notwithstanding the affidavits made by them, 
and which accompanied the notice of bail served in this cause.) 
Dated, &c. (§ 6.) Yours, &c. 

/• K. Temple, 

plaintiff's attorney, {or agent.) 
To Mr. L. M. defendant's 
attorney, {or agent.) 

B» \ Let the plaintiff's attorney or agent attend me, at my (§ n*) 

V. V chambers in Serjeants' Inn, to-morrow, at of the iea!re"t*o"add one 

D. / clock in the noon, to shew cause, why the de- or more bail. 

fendant should not have leave to add /. IL of (&c.) as one of the . ^'*'^' *^" 
bail {^or I. K. of, &c. and L. M. of, &c. as bail) in this cause, in lieu of 
E. F. {or E, F, and G. H,) of whom you have already had notice ; 
and why, until such proposed bail shall have been added and justi- 
fied, if excepted to, all proceedings in this causae should not be 
stayed. Dated, &c. (§ 5.) 

(Judge's or Baron's name.)* 
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(§ 18-) B. *} Upon hearing the attornies (or agents) on both sideg, I 

barb's) order ^' r order/ that the defendant have leave to add I. K» &c. {as 

thereon. J). 3 in last J. Dated, &c. (§ 5.) 

^'^'^ (Judge's or Baron's name.) 

(5 18.) In the King's Bench, &c. (§ 10.) 

Sr.SfyiSj"* ^- ^- plaintiff, (§ 0). 

bail, by previoui Take notice, that /. K. of No. , , in the county of , 

or baron, pur- and L. M. of No. , , in the county of , will, on 

SJ*"* *° "yj? °^ next, by the leave and order of the Honourable Mr. Justice (or 
uirue 28. Baron) , add themselves to the bail already put in for the de- 
fendant in this cause ; and will at the same time justify themselves 
in open court, at Westminster Hall, in the county of Middlesex, as 
good and sufficient bail for the said defendant : And further take 
notice, that the said /. K, and L. M. are both housekeepers, &c. 
Cm tn § 6 ; or that the said /• K, is a freeholder, &c., and the said 
L. M. is a housekeeper, &c. as in § 7*) Bated, &c. (as in § 6. tvith 
the like subscription, and direction.) 

(§ 14.) In the King's Bench, &c. ( § 10.) 

to be added. Take notice, that L K. of, &c. fas in last, J will, on next, 

jifUe, 28. |jy ijijg leave, &c. {as in last, J add himself to the bail already put 
in for the defendant in this cause,- and that he, together with E.F. 
one of the bail already put in for the said defendant, and of whom 
you have before had notice, will at the same time justify themselves 
in open court, at Westminster Hall, in the county of Middlesex, as 
good and sufficient bail for the said defendant : And further take 
notice, that the said 7. K, and E. F. &c. {as in last J Dated, &c> 
{as in § 6. with the like subscription, and direction,) 

($ 15.) In the King's Bench, &g. (^ 10.) 

l°^t^ ^' -B- PWBtiff, &c. (§ «.) 

fying bail at Take notice, that JB. F» of No. , street, (&c.) and G. H. 

of No. , street, (&c.) will, on the — day of 

instant, (or next,) be put in as special bail for the defendant in this 
cause; and will at the same time justify themselves in open court, at 
Westminster Hall, in the county of Middlesex, {or " before the 

Honourable Mr. Justice, or Baron, , at his chambers in Serjeants* 

Inn, Chancery Lane,") as good and sufficient bail for the said de^ 
fendant : > And further take notice, that the said E, F. and G. H» 



fame time» 
Jnte, 24. 
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are both hottBekeepen> &c. {as in^ 6.;or'' that the said E. F, is a 
freeholder^ &c. and the said G* H. is a housekeeper/' &c. as in § 7*) 
Dated^ &c. (as in § 6, with (he like subscription, and direction. J 

In the King's Bench, &c. (§ 10.) (S 16.) 

A. B. plaintiff, &C. (§ 6.) Notice there- 
^ * ^ , upon, from plaiii- 

Take notice, that the above named plaintiff is desirous of time to tiffs attorney, 
inquire after the bail, whereof notice has been given in this cause ; [Se*to fnquire^ 

and that he doth require days' further time to inquire after after the bail. 

the said bail ; and the time for putting in and justifying bail in -^"^^ ^** 

this cause ^vill be postponed accordingly, until the day 

of instant, (or next.) Dated, &c. (§ 6.) 

Yours, &c. 

/. K. Temple. 

plaintiff's attorney, {pt agent.) 
To Mr. L. Jtf., defendant's 
' attorney, {or agent.) 

In the King's Bench, &c. (§ 10.) (§ 17.) 

' . ^. 5. plaintiff, &c. (§ 6.) Affidavit of jug. 

. E. F. one of the bail for the above-named defendant, maketh on R. T. l w/ 

oath and saith, that he is a housekeeper, {or '' freeholder," as the ^^* 

case may he,) residing at , (describing particularly the street ' 

or place, and number, if any ;) that he is possessed of property to 

the amount of /. (the amount required by the practice of the 

courts, J over and above all his just debts ; (if bail in any other 

action, add " and every other sum for which he is now bail,") that 

he is not bail for any defendant, except in this action, (or, if bail 

in any other action or actions, add, ^' except for G. H. at the suit of 

/. K, in the court of , in the sum of /. ; for L. M. at the 

suit of N. O. in the court of , in the sum of /," ; specie 

fying the several actions, with the courts in which they are brought, 

and 'the sums in which the deponent is bail; J that the deponent's 

property, to the amount of the said sum of /. f*'and" if bail 

in any other action or actions, <^ of all other sums for which he is 

now bail as aforesaid,") consists of , {here specify the nature 

and value of th^ property, in respect of rvhich the bail proposes to 

justify, as follows : " stock in trade in his business of , carried on 

by him at , of the value of /. / of good book debts owing to 

him, to the amount of /. / of furniture in his house at , 

of the value of /. y of a freehold {or leasehold) farm, of the 

value of Ly situate at ■ ■, occupied by ; or of a dwelling 
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house; of the value of , situate at — — , occupied by ; or 

of other property, particularizing each description of properly ^ with 
the value thereof:) and tbat the deponent hath^ for the last six 
months, resided at , (describing the place or places of such re- 
sidence,) 
Sworn, (&c.) E. F, 

(§ 18.) In the King's Bench, &c. (§ 10.) 

^:lZV«t . ^- B- plaintiff. &c. (§. 6.) 

bail, in court. Take notice, that E. F. and G. H. (in K. B. and Exchequer, or 

Ante, 86. ;„ q p a u £, jr. of , and G. H. of ,") the bail already put 

in for the defendant in this cause, and of whom you have before had 
notice, will, on _ next, being the' day of instant, jus- 
tify themselves (adding, if country bail, ''hj affidavit") in open 
court, at Westminster Hall, in the county of Middlesex, as good 
and sufficient bail for the said defendant. Dated, &c. (as in § 6, 
with the like subscription, and direction.) 

(§ 19.) In the King's Bench, &c. (§ 10.) 

chambtrsfon ^- -?• plaintiff, &C. (§ 6.) 

statu Geo. IV. Take notice, that E. F. and G. H. (in K. B. or Exchequer; or 

70. § 12. in C. P., " E. F. of , and G. H. of -r — ,") the bail already put 

Ante, 26. in for the defendant in this cause, and of whom you have before 

had notice, will, on next, justify themselves (adding, if 

country bail, " by affidavit,") before the Honourable Mr. Justice 

(or Baron) , or such other judge (or baron) as shall be then 

sitting at chambers, in Serjeants' Inn, Chancery Lane, London, (or, 

if any other place be appointed, " at , in the county of ,") 

as good and sufficient bail for the said defendant. Dated, &c. (as 
in § 6. with the like subscription, and direction.) 

\ 

I 

(§ 20.) In the King's Bench, &c. (§ 10.) 

claration, &c. J. B. plaintiff, &C. (§ 6.) 

Ante, 42, s, 4. ^6 defendant demands a declaration (or replication, or surre- 

72, 8. joinder, or, in replevin, plea in bar, &c.) in this cause ; and unless 

the plaintiff declares, (or replies, &c.) within four days next after 

* In the Common Pleas, by a rule of cation ; but this does not seem to be ne- 

Mich. 7 Geo. IV. (12 Moore, 207, 8.) cessaiy in the King's Bench. Imp. K.B» 

the names and descriptions of the bail 10 Ed. 127. Archb. Forms, 50. 
must be inserted in the notice of justifi- 
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this demand, judgment of non pros will be signed. Dated, &c. {as 
in § 6. wUk the like subscription, and direction.) 

In the King's Bench, {or Common Pleas.) (§ si.) 

tenn, in the year of the rdgn rf ^^Zt 

King William the Fourth. trespass, by ori- 

(to wit.) C D. was attached to answer A, B, in a plea of K. B. or C P. 

trespass, &c. ; and thereupon the said A, B, by his attorney, Antef 45. 

complains, that the said C. D. &c. {stating the cause of action.) 

In the King's Bench, &c. {stating the court, and term, as above.) ($ S2.) 

(to wit.) Richard Roe was attached to answer John Doe, ejectniCTtl'* 

in a plea of trespass and ejectment, &c ; and thereupon the said jnte^ 45. 

John Doe, by his attorney, complains, that whereas, &c. 

(stating the demise, entry and ouster, or several demises, entries and 
ousters, as in a declaration in ejectment by bill, in the King's Bench 
or Exchequer ; for which see Prac. Append, Chap. XLVJ. § 26, 7- 
pp. 622, 3.) _ 

Schedule referred to by R. T. 1 W. IF. of Forms of Counts on (§ 23.) 
Promissory Notes, and Bills of Exchange, Sfc. ; and directions ' ' 

respecting them. 

For that whereas the defendant, on the day of , in the Count on a pro- 
year of our Lord , at London, {or, in the county of ,) made ^^^^^ 

his promissory note in writing, and delivered the same to the maker, by payee 

plaintiff, and thereby promised to pay to the plaintiff £ , ^i^g aue^mbe.) 

days (weeks or months) after the date thereof, {or as the fact may 
be,) which period has now elapsed ; {or, if the note be payable to 
A, B.) and then and there delivered the same to A. B., and thereby 

promised to pay to the said A. B. or order, £ , days 

(weeks or months) after the date thereof, {or as the fact may be,) 
which period has now elapsed ; and the said A. B. then and there 
indorsed the same to the plaintiff, whereof the defendant then and 
there had notice, and then and there in consideration of the pre- 
mises, promised to pay the amount of the said note to the plaintiff^ 
according to the tenor and effect thereof. 

Whereas one C. D. on the day of , in the year of our Count on a pro- 
Lord — , at London, {or, in the county of ,) made his pro- ™i»fo»y note^ 

' . . ^ against payees 

missory note in writing, and thereby promised to pay the defendant by indorsee. 
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or order £ , days (weeks or montbs) after the date 

thereof^ {or as the fact may he, ) which period has now elapsed ; and 
the defendant then and there indorsed the same to the plaintiff^ (or, 
and the defendant then and there indorsed the same to X. Y* and the 
said X. F. then and there indorsed the same to the plaintiff;) and 
the said C D. did not pay the amount thereof, although the same 
was there presented to him on the day when it became due ; of all 
which the defendant then and there had due notice. 

Count on a pro- Whereas one C. D. on , at London, (or, in the county of 

against indorserj ») made his promissory note in writing, and thereby promised 

by indorsee. ^ ^j ^^ x. Y. or order, £ , dtfys (weeki or months) 

after the date thereof, (or as the fact may be,) whidi period has 
now elapsed ; and then and there delivered the said note to the 
said X. F., and the said X. F. then and there indorsed the same to 
the defendant, and the defendant then and there indorsed the same 
to the plaintiff; (or, and the defendant then and there indorsed the 
same to Q. R, and the said Q. R, then and there indorsed the same to 

w 

the plaintiff ;) and the said C D. did not pay the amount thereof, 
although the same was there presented to him on the day when it be- 
came due ; of all which the defendant then and there had due notice. 

Count on an in-* Whereas the plaintiff, on , at London, (or, in the county of 

change, against ,) made his bill of exchange in writing, and directed the same 

the acceptor, by ^ ^-j^^ defendant, and thereby required the defendant to pay to the 

the drawer, • * * •' 

being also payee, plaintiff £ — =— , days (weeks or months) after the date (or 

^ight) thereof, which period has now elapsed ; and the defendant 
then and there accepted the said bill, and promised the plaintiff to 
pay the same, according to the tenor and effect thereof, and of his 
said acceptance thereof, but did not pay the same when due. 

Count on an in- Whereas the plaintiff, on , at London, (or, in the county of 

change, gainst >) made his bill of exchange in writing, and directed the same 

the acceptor, by to the defendant, and thereby reqnired the defendant to pay to 

the drawer, not^_ t r» ir-i tv/»i 

being the payee. O. P., or order, £ , days (weeks or months) after the 

date (or sight) thereof, which period has now elapsed, and then and 
there delivered the same to the said 0. P. ; and the said defendant 
then and there accepted the same, and promised the plaintiff to pay 
the same, according to the tenor and effect thereof, and of his ac- 
. eeptapce thereof ; yet he did not pay the amount thereof, although 
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the said bill was there presented to him on the day when it became 
dne^ and thereupon the same was then and there returned to the 
plaintiff ; of all which the defendant then and there had notice. 

Whereas one E. F. on -* — , at London, (or, in the county (^ Count on an. in- 
,) made his bill of exchange in writing, and directed the same change, against 



to the defendant, and thereby required the defendant to pay to the *« acceptor, by 

said E. F, (or, to H. G.) or order, £ , days (weeks or 

months) after. sight (or date) thereof, which period is now elapsed, 
and the defendant then and there accepted the said bill, and the 
said E, jP. (or, the said H, G.) then and there indorsed the same to 
the plaintiff; (or, and the said E, F- or the said H. G. then and 
there indorsed the same to K, J. and the said K. J. then and there 
indorsed the same to the plaintiff;) of all which the defendant then 
and there had due notice, and then and there promised the plaintiff 
to pay the amount thereof, according to the tenor and- effect thereof^ 
and of his acceptance thereof. 

Whereas one E. F. on , at London, (or, in the cofunty of Count on an in- 

-,) made his bill of exchange in writing, and directed the same change, against 



to the defendant, and thereby required the defendant to pay to the |J® acceptor, by 

plaintiff £ , days (weeks or months) after the sight (or 

date) thereof, which period has now elapsed, and the defendant 
then and there accepted the same^ and promised the plaintiff to pay 
the same according to the tenor and effect therepf, and of his ac- 
ceptance thereof. 

Whereas the defendant, on , at London, (or, in the county of Count on an in- 

',) made his bill of exchange in writing, and directed the same change, against 



to J. K. and thereby required the said J. K. to pay to the plaintiff ^^ ^^"^^^^ ^^ 

•' ^ r J r payees on non- 

£ , days (weeks or months) after the sight (or date) acceptance. 

thereof, and then and there delivered the same to the said plaintiff, 
and the same was then and there presented to the said J. K* for 
acceptance, and the said J. K* then and there refused to accept the 
same ; of all which the defendant then and there had due notice. 

Whereas the defendant, on , at London, (or in the county of Count on ap io* 

, ) made his bill of exchange in writing, and directed the same change, against 
to J. K. and thereby required the said J. K. to pay to the order of drawer, by in- 

dorsee, on non- 
the said defendant £ , days (weeks or months) after the acceptance. 

sight (or date) thereof, and the said defendant then and there in-* 
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G)unt on an in- 
land bill of ex- 
change^ against 
indorser, by in- 
dorsee, on non- 
acceptance. 



Count on an in- 
land bill of ex- 
change, against 
payees by in- 
dorsee, on non- 
acceptance. 



dorsed the same to the plaintiff; (or, and ike said defendant then 
and there indorsed the same to L* 3f. and the said L. M. then and 
there indorsed the same to the plaintiff ;) and the same was then and 
there presented to the said •/. K. for acceptance, and the said /. K. 
then and there refused to accept the same ; of all which the de- 
fendant then and there had due notice. 

And whereas one N. 0. on , at London, (or, in the county of 

,) made his bill of exchange in writing, and directed the same 



to P. Q. and thereby required the said P. Q. to pay ta his order, 

£ , days (weeks or months) after the date {or sight) 

thereof, and the said N. 0, then and there indorsed the said bill to 
the defendant, (or, to R. S, and the said R, S, then and there in- 
dorsed the same to the defendant,) and the defendant then and there 
indorsed the same to the plaintiff, and the same was then and there 
presented to the said P. Q. for acceptance, ancf the said P. Q. then 
and there refused to accept the same ; of all which the defendant 
then and there had due notice. 

Whereas one N. 0. on , at London, (or, in the county of 



,) made his bill of exchange in writing, and directed the same 

to P. Q. and thereby required the said P. Q. to pay to the defend- 
ant, or order, £ , days (weeks or months) after the sight 

(or date) thereof, and then and there delivered the same to the de- 
fendant, and the defendant then and there indorsed the said bill to 
the plaintiff, (or, to R, S. and the said R, S. then and there indorsed 
the same to the plaintiff,) and the same was then and there pre- 
sented to the said P. Q. for acceptance, and the said P* Q. then 
and there refused to accept the same ; of all which the defen^dant 
then and there had due notice. 



Direction for 
declarations on 
bills, where 
action brought 
after time of 
payment expired. 

Uu On bills 
payable after 
date* 



If the declaration be against any party to the bill except the 
dmwee or acceptor, and the bill be payable at any time after date, 
and the action not brought till the time is expired, it will be ne- 
cessary to insert, as in declarations on promissory notes^ immediately 
after the words denoting the time appointed for payment, the fol- 
lowing wordsi viz. : which period has now elapsed, and, instead of 
averring that the bill was presented to the drawee for acceptance, 
and that he refused to. accept the 6ame> to allege that the drawee 
(naming him,) did not pay the said hill, although the same was there 
presented to him, on the day when it became due. 
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And if the declaration be against any party except the drawee Sd. On trills 
or acceptor^ and the bill be payable at any time after sights it will i^t, 
be necessary to insert^ after the words denoting the time appointed 
for payment^ the following words, viz.: and the said drawee 
(naming him,) then and there saw and accepted the same, and the 
said period has now elapsed, and, instead of alleging that the bill 
was presented for acceptance and refused, to allege that the drawee 
(naming him,) did not pay the said bUl, although the same was pre- 
sented to him, on the day when it became due. 

If a note or bill be payable at sight, the form of the declaration Directions for 

^m_ , m ^ -^ ^1 1 • t_ i_ '1 J declarations on 

must be vaned, so as to suit the case, which may be easily done. y^^ ^^ q^^^ 

payable at sight. 

Declarations on foreign bills may be drawn according to the prin- On foreign bills. 

ciple of these forms, with the necessary variations. 



Schedule of Common Counts, ($ t4.) 

Jnie, 45, 6. 

Whereas the defendant on — «— , at London, (or, in the county of Goods bargained 

,) was indebted to the plaintiff in £ , for the price and ^^ SdWe^?^ 

value of goods then and there bargained and sold (or sold and de- 
livered) by the plaintiff to the defendant, at his request : 

And in £ , for the price and value of work then and there Work, and ma- 

do|ie, and materials for the same provided, by the plaintiff for the ^^'^^^ 
defendant, at his request : 

And in £ •-—*-, for money then and there lent by the^ plaintiff Money lent 
to the defendant, at his request : 

And in £ , for money then and there paid by the plaintiff Money paid. 

for the use of the defendant, at his r^uest : 

And in £ , for money then and there received by the de* Money recdved. 
fendant for the use of the plaintiff: 

And in £ , for money found to be due firom the defendant Account stated. 

to the j^ntiff, on an account then and there stated between them. 

And whereas the defendant afterwards, on, &c. in consideration General condu- 
of the premises respectively, then and there promised to pay the "°°* 
said several monies respectively to the plaintiff, on request : Yet he 
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hath disregarded his promises, and hath not paid any of the said 

monies^ or any part thereof; to the plaintiffs damage of £ , 

and thereupon he brings suit, &c. 

Direction as to If the declaration contains one or more counts against the maker 
clu^. ^^ ^ "note, or acceptor of a bill of exchange, it will be proper to place 

them first in the declaration, and then in the general conclusicm to 
say, promised to pay the said lasUmefUioned several numies re- 
spectively, 

(5 86.) In the King's Bench, &c. (§ 10.) 

^1^'.X ^- 5- i^^m &c. (§. 6.) 

monses, and /. K, of clerk to Mr. G. H, attorney for the defendant in 

thereon.. ^'^ cause, maketh oath and saith, that he this deponent did, on the 

Ante, 66. — day of instant, {or last,) personally serve Mr. E. F, who 

acts as attorney or agent for the plaintiff in this cause, with a true 
copy of the first summons hereunto annexed ; (or, if served on a 
clerk or servant, say, " did on (&o.) serve a true copy of- the first 
summons hereunto annexed, on Mr. E. F. who acts as attorney (or, 
agent) for the plaintiff in this cause, by leaving the same at the 

house of the said E. F. in , with his clerk or servant there'') ; 

and at the same time shewed him the said original first summons : 
And this deponent further saith, that he did duly attend the said 
first summons, at the time therein mentioned, at the chambers of 

the Honourable Mr. Justice (or Baron) , in Serjeants' Inn 

Chancery Lane, London; but that the said plaintiff's attorney (or 
agent) did not, nor did any other perscm or persons on his behalf, 
attend the said first summons, at the time aforesaid, to the know-^ 
ledge or belief of this deponent : And this deponent further saith, 

that he did, on the day of instant, personally serve the 

said E. F. with a true copy o^the second summons hereunto annex- 
ed, (or, if served on a clerk or servant, ^^ did on, (&c.) serve a true 
copy," S^c. as before) ; and at the same time shewed him the said 
original second summons : And this deponent further saith, that he 
hath this day duly attended the said second summons, at the cham- 
bers of the Honourable Mr. Justice (or Baron) , in Serjeants* 

Inn, Chancery Lane, London; but that the said plaintiff's attorney 
(or agent) hath not, nor hath any other person on his behalf, attend- 
ed the said second summons, to the knowledge or belief of this de- 
ponent. /. K. 
Sworn, (&c) 
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In the King's Bench, &c. (§ 10.) (S ?6.) 

. n ^ • ^iWA *»^v Full ptrticulaw 

A. B. plaintiff, &C (§ 6.) of plamtifTs 

The following are the full particulars of the plaintiff's demand, ^^emand, when 

, , , . they can be 

under the counts in indebitatus assumpsit, (or debt on simple con- comprised within 

tract,) contained in the declaration in this cause. ' ^^ ° °'* 

{Here state the different items of the plaintiff* s demand fully , * 

with the date and sum to each item.) 

Yours, &c. 

E, F. plaintiff's attorney, {or agent.) 
18 



■■ * "^ ■ iw 



To Mr. G. H. 

defendant's attorney, {or agent.) 



In the King's Bench, &:c. (§ 10.) ^j 27.) 

^.B.pUintiff,&c.(§6.)«SS":L„.- 
This action is brought for the recovery of the sum {or balance) of where the full 

/. which the plaintiff claims to be due to him from the defend- 5ot^"comTOijied 

ant, for the price and value of goods sold and delivered by the within three 
plaintiff to the defendant ; {or for the price and value of work done, .' ^^ ^ 
and materials for the same, provided by the plaintiff for the defend- 
ant ; or for money lent and paid by the plaintiff, to and for the use 
of the defendant ; or for money received by the defendant for the 
use of the plaintiff; or for use and occupation, &c. or othei* cause of 

action constituting the plaintiff's claim,) between the day of 

18 , and the day of 18 ; and {if there hasbeen 

an account stated between the parties,) for money found to be due 
from the defendant to the plaintiff, on an account stated between 
them. 

The above is a statement of the nature of the plaintiff's claim, 
and the amount of the sum (or balance) which he claims to be due 
to him ; the full particulars of which cannot be comprised within 
three folios. 

Yours, &c. {as in last,) 
In the King's Bench, &c. (§ 10.) /^ 28.) 

A. B, plaintiff, &C. (§ 6.) Particulars of 
, . i» 1 t n 1 t /y.i. defendant's set- 

The following are the particulars of the defendant s set-off m this off. 
action ; Ante, 66, 



ly 
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{Here state the particulars of the set-off, in like manner as in the 
full particulars of the plaintiff's demand,) 

Your's, &c. 

G. H. defendant's attorney^ (or agent.) 

18 . 

To Mr. E. F. 

plaintiff's attorney, (or agent.) 



(§ 20.) 
Summons for 
leave to plead 
several matters, 
or make several 
avowries, or 
cognizances. 

uitUe, 70, 71. 




Let the plaintiff's attorney or agent attend me, at my 

chambers in Serjeants' Inn, to-morrow, at of the clock 

in the noon, to shew cause, why the defendant should 

not have leave to plead several matters, (or to make several avowries, 
or cognizances) in this cause, to wit : (Here state concisely the 
nature of the proposed pleas, avowries, or cognizances \) Dated, 
&c. (§ 5.) 



(5 80.) In the King's Bench, &e. (§ 10.) 

Short abstract or ® ^ j » i • ^'ir « /x rt > 

statement of A, Ja. plamtili, &c. V J "• j 

intended pleas, ^he following is a short abstract or statement of the pleas intend- 
avownes, or , o * 

cognizances. ed to be pleaded, (or " of the avowries or cognizances intended to 
^ntei 70, 71. be made ") in this cause : 

(Here state concisely the nature of the proposed pleas. Sec. as in 
ihe sUntmons.) 



(§ SI.) 

Judge's order 
thereon. 

uinte, 70, 71. 




Upon hearing the attornies or agents on both sides, I or- 
der, that the defendant have leave to plead several matters 
(or *' to make several avowries or cognizances ") in this 
cause, to wit : 

(Here state concisely the nature of the pleas permitted to he plead- 
ed, or avowries or cognizances to he made, as in the summons.) Dated 
&c (§ 6.) 

(Judge's or Baron's name.) 



* It should be remembered, that no 
summons or order is necessary in the 
following cases, that is to say, where the 
{dea of non omvti^a^ or nil debett or 
run detinett with or inthout a plea of ten- 
der as to part, a plea of the statute of 
limitations, set-ofi) bankruptcy of the de- 
fendant, discharge under an insolvent act, 



plene adrmnistravU^ plene administravit 
prtFter, infancy, and coverture, or aoy 
two or more of such pleas shall be plead- 
ed together ; but in all such cases, a rule 
will be drawn up by the proper officer, 
upon the production of the engrossment 
of the pleas, or a draft or copy thereof. 
Antet 70, 71. 
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It is ordered^ that the defendant have leave to plead se- ($ 92.) 

vera! matters^ (or " to make several avowries^ or cogni- several matten. 

zances/') to wit> &c. {as in last) Jnte, 70, 71. 

By the Court. 

In the King's Bench, &c. (§ 10.) (§ 88.) 

A. B. plaintiff, &c (§ 6.) ^::io7r* 

Take notice, that the plaintiff {or defendant) intends to give in J""^ o^ <^opy of 
evidence, on the trial of this cause, an examined copy of a judgment . . ^^ «* 

obtained by against , in his Majesty's court of , in 

■ term, in the yewr of his reign, {or " of a certain writ of 

, issued out of his Majesty's court of , by and at the suit 

of , against ;" or " of a certain act of parliament," or other 

public document, describing it;) which copy is now produced and 
shewn to you, marked — • — : And I am willing to leave such copy 
with yoo, if required* for a reasonabje time, in order that you may 
examine the same with the record of the said judgment, (qt *' writ/* 
&c.) if yoa think proper: And I do hereby require you to admit such 
oopyi and sign an agreement that the same shall and may be read in 
evidence on the said trial, without further proof, ^ and for a true 
copy of the said judgment, (&c.) Dated, &e. (§ 6.) 

Your's &c. 

-— - plaintiff's (or defendfui^t's) attomey^^ 

(or agent.) 

To Mr. , 

defendant's {or plaintiff's) attorney, 

{or agent.) 

B. > Let the defendant's {or plai9tiff*8) attorney or agent at- (§ 84.) 
t;. > tend me, at my chambers in Serjeants^ Inn, to-morrow, at quiring admis- 

D. 3 of the dock in the noon, to shew cause, why the «o'»/>*' *>*"<*- 

^ , wnung to, or 

defendant {or plaintiff) should not, on the trial of this cause, admit execution of, 

the handwriting of , to a certain agreement, {or " bill of ex- ^"n^gtated*" 

change," or " promissory note," &c. or " the execution of a certain upon the plead- 
writingobligatory," or "indenture," &c.) bearii^gdate, (&c.) andstated ^^^ «, 
upon the pleadings in this cause : And, notice is hereby given, that 
the witness intended to be called to prove such handwriting, {or 

" execution,") is of , . {stating the name, description, 

and place of abode of the intended witness.) Dated, &c. (§ 5.) 

(Judge's or Baron's name.) 

z 2 



ADDENDA. 



In the last number of Messrs. Barnewall and Adolphus's Re- 
ports, (just published,) Vol. II. p. 446, there is a general Rule of the 
Court of King's Bench, made in Easter Term, 1 W. IV., 1831, 
in consequence of the alteration of the Terms and Returns, which is 
not noticed in the body of the work ; whereby it is ordered, that 
" instead of the words ' the month of Easter, or Morrow of All 
Souls,' contained in the rule of this court of Easter Term, in 
the fifth year of King William and Queen Mary, for regulating the 
proceedings upon declarations delivered to prisoners in gaol, the 
words ' thirteenth day of Easter Term, and. thirteenth day of Mi" 
chaelmas Term ', be respectively substituted, unless such thir^ 
teenth day should happen to be a Sunday, and then, that the^/bwr- 
teenth day of those terms respectively be substituted." 

There is also a case reported in the last number of Mr. BingharrCs 
Reports, (just published,) 8 V. 145, in which it was decided, on 
the rule of Trin. 1 W. IV. reg. II., that when the bill of particulars 
is appended to the record, pursuant to that rule, it is not necessary 
to prove the delivery of it to the defendant. 



AN 



INDEX 



TO 



THE PRINCIPAL MATTERS. 



ABATEMENT; 

time for pleading in. 69. 
ABSTRACT, 

of intended pleas, &c., to accompany summons for leave to plead them. 70. 1 14. 
AC ETIAM; 

effect of want of, in bailable process. 15. 

variance between, and declaration. 29. 46, 7. 
ACTIONS, 
personal ; 

on contracts : 
assumpsit : 

counts in, on bills or notes, &c. 45, 6. 107, &c. 

common. 111. 
particulars of plaintiffs demand in. 66, 6. 
debt on simple contract : 

counts in, on bills or notes, &c. 45, 6. 107, &c. 
common. 111. 
on bail bond : 

bringing several actions on. 31. 
may be brought by sheriff, in any court. S3, 
for wrongs : 

trespass ; 

beginning of declaration in. 45. 
mixed ; 

ejectment : 

beginning of declaration in. Id. 
proceeding in, for not bringing money into court. 67, 8. 
costs, where money is paid into court in several, which are consolidated. 68« 
ADDITION, 

of deponent to be inserted in affidavit. 17. 
ADJOURNMENT DAY ; 

notice of trial for, in London^ in Exchequer.. 78. 
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AFFIDAVITS, 
in general : 

addition of deponent to be inserted in. 1 7. 
title of. Id, 

sworn before attorney in country, or attorney's clerk, not to be received, ex- 
cept to hold to bail. 53, 4. 
for particular purposes : 

to account for plaintiff's suing defendant by initials, or wrong name, 

&c. 12. (/> 
relating to bail : 
to hold to bail ; 

for money paid, &c. 17, 18. 
supplemental, not allowed. 18. 

bail only liable for sum sworn to by, and costs of suit. 26, 7. 
for leave to put in more than two bail. 20. 
to add one or more bail. 25. {g), 
obtaininp; further time to justify, or acid and justify, bail. 25. (A). 
of justification of bail : 22. 25, 6. 

form of. 105, 6. 
for obtaining costs of justification. 2^, Id, (/). 
tof service of process. 19. 

copy of declaration on prisoner, in custody of sheriflf^ &c. S6. 
two summonses, and non-attendance thereon : 56. (fi), 112. 

form of. Id, 
notice of motion, for discharge of prisoner, on stat 48 

Geo. III. c. 1*25. p. 59. 
for e&largin^ rule. 55, 
for leave to stick up notice of declaration in office. 49. (c). 

sign judgment, oti two tim^fadasit^ on a judgment. 91. (^)» 

against bail. Id, 
ebterins up judgment, on 6l() %a)rrant of attorney. 60. 
copyhold tenant to inspect court rolls. 64, 5. 
obtaining particulilrs of demaild. ^5, 
changing venue. ^^\ 

obtaining rule for view, unnecessary. 82. 
to increase costs. 87. 

revive an old judgm^nth 89. 
AMfiNDMENT, 

of declaration, rule to plead afler, unnecessary. 51. 
ANNUITY; 

rule mn for setting aside^ must state objections thereto. 57. 
APPEARANCE, 
by original ; 

time for ehtefing. 19. 
in Exchequer ; 

joinder of more than four defendants in one. 19, 20. 
entry of. 20. 
by bail or defendant, on tcire facias, 91. 
APPEARANCE-DAY, 

on writs usually returnable on general return days. 10. 99* 101. ^ 

APPOINTMENT, 

of attornies in Exchequer, to prosecute or defend actions previously commebced. 5» 
baron's order for. Id, 
notice of. Id, 
one only necessary, for taxing attorney's bill. 84. 
ARGUMENTS; 

notice of points intended to be insisted upon, in special. 35, 6. 
ARREST, 

upon common process, without an ttotHam, for sum not exceeding 40/. pp. is. 46, 7. 
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ARREST, 

not allowed in Exchequer, upon writ of attachment, unless for bailable cause of 

action. 14. 

second, for same cause, after nonproi, nonsuit, or discontinuance, 16, 17. 
ARREST OF JUDGMENT; 

time for moving in. 85. 
ASSUMPSIT; 

forms of counts in, on bills or notes, &c. 45, 6. 107, &c. 
common counts in. 111. 

particulars of plaintiff's demand, or set-off, in: See tit. ParHculars, 
forms of. 117, 14. 
ATTACHMENT ; 

arrest not allowed upon writ of, in Exchequer, unless for bailable cause of ac- 
tion. 14. 

against sherifi^ for not bringing in body: SO. 32. 
when it shall stand as a security. 32. 

on service of rule for, original rule must be shewn. 55, 

for nonpayment of costs, on bringing money into court. 67, 8. 
ATTORNEY; 

appointment of, to prosecute or defend actions, in Exchequer, s. 

name of, to be indorsed on process, in Exchequer. 14. 

summons and order to deliver, or tax, bill of. 34. 

one appointment onlv necessary for taxing it. Id. 

lien of, on setting off damages or costs. 35. 

or clerk, not allowed to be bail, except to render. 20, 21. 

presence of necessary, on giving warrant of attorney by prisoner. 59. 

cognovit by prisoner. 61. 
ATTORNEY'S CXERK, 

not allowed to be bail, except to render. 20, 21. 
AUTHORITY, 

to prosecute or defend. 5. 
AVOWRIES ; 

rule for making several. 70. 
AWARD ; 

rule fitft to set aside, must state objections thereto* 85. 



B. 
BAIL, 

common; 

affidavit of service of process, to file. 19. 
special ; 

number of. 20. 

practising attorney, or clerk, not allowed to be, except to render. Id. 21 

recognizances and notice of, in Exchequer. 21. 

time for transmitting and filing country bail-piece. Id. 22. 

notice of; 22. 

in Exchequer. 21. 

when accompanied by affidavits of justification. 22. 25, 6. 
exception to ; Id. 

after assignment of -bail-bond. 22, 3. 

notice of. 22. 25. 
changing. 23, 4. 

putting in and justifying at same time. 24. 
one day's notice, requiring further time to inqmre after. Id. 
justification of; 

notice of, when given. Id. 25. 

when put in and excepted to in vacation. 2S, 

in person, or by affidavit. Id, 
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BAIL. 

special; 

justification of: 

af&davit of, on R. T. 1 W. IV. reg. I. 6 3. pp. 22. 25. 
R. H. 2 W. IV. reg. I. J 19. pp. 25, 6. 
in court, or at chambers : 26 : 
in Exchequer. Id. 
costs of justifying or opposing. Id. 
liability of. Id. 27. 
render of principal : 

by rejected bail, without entering into fresh recognizance. 27. 
on last day. Id. 28. 
in Exchequer; 

to county gaol, when defendant is at large. 28, 9. 

when in custody. 29. 
not discharged, by laying venue in different county. Id. 44, 5. 

by vafiance between ac etiam and declaration. 29. 46^ 7« 
application to stay proceedings against, pending error. 57. 
on habeas corpus : 

time allowed for excepting to. 42. 
forms relating to : 

summons for leave to put in more than two. 20. Id. (/.) 101, 2. 
notice of putting in town bail, in K. B. or C. P. where the bail are both 
housekeepers, and have not changed their residences within the ia&t six 

months. 22. 102. 
the like, where one of the bail is a freeholder, and has changed his resi- 
dence within that period. Id. 
the like, in Exchequer. 22. 102, 3. 

the like, when accompanied by affidavits of justification. 22. 103. 
form of one day's notice of exception thereto. 22. 25. 103. 
summons for leave to add one or more bail. 23. Id. (g.) 103. 
judge's, or baron's, order thereon. 23. Id. (g.) 104. 

notice of adding and justifying bail, by previous leave of a judge or baron, 

pursuant to R. T. 1 W. IV. /rf-. 
the like, where one bail only is to be added. Id. 
notice of putting in and justifying at same time. 24. 104, 5. 

thereupon, from plaintiff's attorney, requiring further time to in- 
quire after. 24. 105. 
affidavit of justification, on R. T. 1 W. IV. 25. 105, 6. 
notice of justification, by same bail, in court. 26. id. (b.) 106. 
the like, at chambers, en stat. 1 1 Geo. IV. & 1 W. IV. c. 70. § 12. Id. 
in error : 

recognizance of, in what sum. 92, 3. 

in ejfectment. 96. 
time allowed for justifying, when excepted to in vacation. 93, 4. 
BAIL-BOND ; 

excepting to bail, after assignment of. 22, 3. 
plaintiff cannot proceed on, pending rule to bring in body. 30. 
at what time it may be put in suit. 31. 
bringing several actions on. Id. 
action on, may be brought by sheriff in any court. 52. 
when it shall stand as a security. Id. 
signing judgment in action on. S3. 
BILLS OF EXCHANGE; 
counts in actions on : 
inland : 

drawer, being payee, against acceptor. 108. 
the like, when the drawer was not payee. Id. 109. 
indorsee against acceptor. 109. 
payee against acceptor. Id. 
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BILLS OF EXCHANGE ; 
counts in actions on : 
inland : 

payee against drawer^ on non acceptance. 109. 
indorsee against drawer, on non-acceptance. Id, 110. 

indorser, on non-acceptance. 110. 
payee, on non-acceptance. Id, 
directions for declarations on, where action is brought after time of. payment 

expired : 
on bills payable after date. id. 

siffht. 111. 
on bills or notes, payable at sight. Id, 
on foreign bills. Id, 



C. 

CAPIAS, 

ad respondendum ; 

pluries need not be stamped by clerk of warrants. 1 1. 
ad saiiifadendum ; 

signing and sealing. 88. 

time required between te$te and return of, to fix bail. Id. 89. 
entry of, in public book kept at sheriff's office. Id, 
CHESTER. See tit. Removal of Causes. 
CLERK OF PLEAS, 

in Exchequer, office and duties of. 2. Id, (r.) 
CLERK OF RULES, 

in Exchequer of Pleas. 2. (c.) 
COGNIZANCES ; 

rule for making several. 70. 
COGNOVIT ACTIONEM ; 

attorney's presence necessary on giving, by prisoner. 61. 
withdrawing plea on giving, after plea pleaded. Id, 62. 
COMMON COUNTS : 

goods bai^ned and sold, or sold and delivered. 111. 
work, and materials. Id. 
money lent. Id, 
paid. Id, 
received. Id. 
account stated. Id, 
COMPOUNDING PENAL ACTION, 

where part of penalty goes to crown. 60. 
COMPUTATION of TIME. 

for appearing and pleading, &c. and when days are reckoned exclusively or in« 

clusively. 10. 50. 
CONSOLIDATION; 

costs, where money is paid into court, in several actions which are consolidated. 68< 
CONTINUANCE, 

of notice of inquiry, where given. 63. 
CONTINUANCES ; 

entry of, after judgment by default, unnecessary. 75. 
COPY, 

of particulars of demand, or set-ofi^ to be annexed to record. 66. 
judgment, or writ, &c. notice requiring adverse party to admit. 82, 3, 115. 
COPYHOLD TENANT; . 

rule for^ to inspect court rolls, absolute in first instance. 64, 5. 
CORPORATIONS; 

proceedings in actions against. 1 1. 
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COSTS, 

interlocutory : 

of sworn or side clerks in Exchequer, undertaking to pay. S, 
amount of plaintiff's attorney's claim for, to be indorsed oa process : 15L 
proceeaings to be stayed, on payment of. Id, 
taxation of. Id, 
of justifying or opposing bail. 36. 

staying proceedings on payment of, in one of several actions on bail-bond. 31. 
on plaintiff's inserting oyer at head of plea, on making up issue, or demurrer- 
book. 64. 
of summons, &c. for particulars of plaintiff's demand, &c. when not delivered 

with declaration. 65, 6. 
undertaking for payment of, in rule to pay money into court 68. 

to discontinue, after plea pleaded. 77. 
for not proceeding to trial, according to notice: 80^ 81. 
payable by pauper. 5. 
motion for. 80, 81. 
on plaintiff's quashing his own scire facias* 90. 
final: 
liability of bail for. 26, 7. 
compelling plaintiff to give security for. 58. 

where money is paid into court in several actions, which are consoltdaled; 68. 
of first trial, when rule for new trial is silent respecting tiiem. 85. 
allowed on taxation : 

for declarations on notes or bills, &c* 45, 6. 87. 
interlocutory judgment. 87. 
drawing issues. Id» 
attending to tax. Id. 
when not allowed : 

for repeating original writ in declaration. 45. 

of parts of declaration, or pleadings, unnecessarily copied in demurref- 

books. 75. 
witness called only to prove copy of judgment, or writ^ && S2, 3. 

handwriting to, or execution of, written 

instmmeDt. 83. 
to plaintiff upon any counts or issues, on which he has not succeeded. 86. 
of all issues found for defendant, to be deducted from plaintiff's. Id. 
taxation, 

of plaintifi*'s attorney's claim for, on payment of debt and costs indorsed on 

process. 15. 
attorney's bill of. 34. 
rule to be present at. 86. 
notice of; Id, 

in Exchequer. Id. 87. 
attorney's Hen, on setting off. 8S. 
double : 

recognizance of bail in error for. 92, 5. 
in ejectment. 96. 
COUNSEL; 

rules formerly drawn up on signature of, now on judge's order, &c. See tit. Rules* 
COUNTERMAND, 

of notice of inquiry, where given. 63. 
trial, where given. 78. 
when given. 79. 
COUNTS; 

forms of, in assumpsit ot debt, on notes or bills, Sie, 45, 6. 107, &c. 

common, forms of. 111. 

costs not allowed to pluntiff ouyupon which be has not succeeded. 86. 
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COUNTY GAOL ; 

render of principal to, in Exchequer, when he is at large. 88, 9. 

the like, ^hen in custody. 29. 
COURT ROLLS ; 

rule for copyhold tenant to inspect, absolute in first iottance. €4, 5. 

D. 
DAMAGES; 

attorney's lien, on setting off. 35. 
notice of declaration need not state amount of. 48. 

final judgment for nominal, on non»payment of costs, when money is brought into 

court. 68* 
D£ BENE ESSE ; 

declaring. See tit. DeclaraUon, 
DEBT; 

declaring in, on notes or bills, &c. 45, 6. 107, &c.: and see tit. BUlg cf Exchangef 

and' Promiuoiy Notetm 

d particulars of plaintiff^s demand in. 65. 
LARATION; 

defendant, or bail, not discharged by variance between, and AT efiom. 8A. 46, 7. 
two copies of only necessary, m action against prisoner in custody of slieri£^ &c. 

rule to declare unnecessary, except on removal from inferior court. 4S, 4. 

peremptorily, absolute in first instaiice. 44. 
demand of, necessary, before rum pros can be signed. 42, S, 4. 
judgment o{ nonpros for waUt of. Id, 
time to declare : 43. 
rule for further time ; 44. 

in Exchequer. /</. 
by or^nal, in a i^fftrent county, bo wmvcr o£ braL 99. 44^ A. 
recital of original writ in, unnecessary. 45. 

counts in, on bills and notes, &c. Id, 46.. 107| &c.: miAve»ialL BUls of Exchange, 

and Promissori/ Notes, 
common counts itL 111 : and see dt. Common Cottnis, 
costs allowed for, on taxation. 46. 87. 
efibct of vurianee between writ and» 99. 46, 7. 
de bene esse f 

in Exohequert 

on serviceable process. 47. 
filing and entenng. Id, 
titoe for. Id, 46. 
notice of, need not state amount of damages. 48. 
sticking up, in office* Id, 49. 

costs not allowed to plaintifi; upon any counts on which he has not sucooeded. 86. 
in ejectment. See tit. Ejectment, 
DEMAND, 

of declaration necessaiy, before judgment of non prw osb be dgned. 42. 45, 4. 
when made, in C. P. 54. 
plea, when made. 52. 

at what time judgment may be signed after. Id, 
costs, when money is brought into court. 67, 8. 
replication, &c. 72, S. 

what is deemed sufficient. Id, 
particulars of. See tit. Particulars, 
DEMURRER; 

notice of inquiry, when defendant demurs to declaration, &c. 62, 3. 
DEMURRER BOOKS; 

marking points intended to be argued, in margin of, in C. P. 55, 6. 
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DEMURRER BOOKS, 

inserting oyer at head of plea, in making up. 64. 

making up, when part only of declaration^ &c. is demurred to. $> 
DEPUTY, 

clerk of pleas, in Exchequer. 2. 
DISCONTINUANCE ; 

second arrest after, for same cause. 16. 

rule for, after plea pleaded: 73. 
form of. Id. 

taxing costs on. Id, 
DUTIES, 

of clerk of pleas, or his deputy, in Exchequer. 2, 
sworn and side clerks. Id, 



E. 
EJECTMENT ; 
declaration in : 

beginning of, by original writ in K. B., or C. P. 45. 107. 
service of, before first day of term. 95. 
habere fadat possessionem in : 
prcBcipe for, unnecessary. Id. 
need not be signed. Id. 
bail in error in ; 

recognizance of, in what sum. 96. 
ENLARGING RULE ; 

notice of motion for. 55. 
ENTRIES, 
of record : 

of warrants of attorney, on what roll. 5. 

proceedings unnecessary^ to charse defendant in execution. S7. 
continuances, after judgment by default, unnecessary. 73. 
imparlances, not necessary, on distinct roll. 74, 5. 
issue unnecessary, for trial by proviso. 79. 

judgment as in case of nonsuit. 80. 
not of record : 

of attomies' names, and places of abode, in book kept at master's office, in 

Exchequer. 5, 4. 
appearance, in Exchequer. 20. 

notices, in book kept at Exchequer office, not required. 54. 
capias ad satitfaciendum, in public book kept at sheriff's office. 88, 9. 
ERROR; 

application to stay proceedings against bail pending, when made. 57. 
writ of, from what time a supersedeas. 92. 
bail in ; 

recognizance of, in what sum. Id. 93. 

in ejectment. 96. 
time allowed for justifying, when excepted to in vacation. 95, 4. 
ESSOIGN DAYS. 7, 8, 9, lo. 99. loo, loi. 
EXCEPTION, 

to bail. See tit. BaiL 
EXCHEQUER of PLEAS ; 
officers of court of: 
fwom and side clerks : 
fees of. 1. 97, 8. 
duties of. 2. 
master; 

duties of. Id. 
by Lord Lyndhursfs bill. Id, (c.j 
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EXCHEQUER op PLEAS; 

office hours, at Exchequer office. 2, 3. 

appointment of attomies, to prosecute or defend actions previously commenced. 5. 

undertaking to pay costs of attorney, or side clerk. Id, 

exitrj of attornies' names and places of abode, in book kept at master's office. 3, 4. 

joinmg more than four defendants, in one writ; 13. 

for distinct causes of action. Id. 
in one appearance. 1 9, 20. 
service ofsubpiena. 14. 

arrest not allowed in, on writ of attachment, unless for bailable cause of action. Id. 
praecipe for, and indorsement of attorney's name on process in. Id, 
form of entry of appearance in. 20. 
recognizances of bail in. 21. 
notice of bail in ; Id. 102, 3. 

need not state residences of bful. 22. 
justification of bail in court, or at chambers, in. 26. 
render of principal to county gaol, when he is at large. 28, 9. 
the like, when in custody. 29. 

procee(hng on bail-bond not allowed in, pending rule to bring in body. 50, 
rules on sheri£f) &c. to return process, issued out of courts abolished by stat. 1 1 

Geo. IV. & 1 W.IV. c. 70. } 14. p. 55. 
bring in body thereon. Id. 
removal of causes, from Chester or Wales, into, on the above statute. 40. 
rules of court thereon. Id. 

times and modes of proceeding appointed thereby; Id, 41. 
where process has been served, and plaintiff has not declared. Id. 

declaration has been delivered or filed, in court of sessions. 41. 
interlocutory or final judgment has been signed. Id. 
proceedings in courts abolished, may be continued by suggestion. Id. 
decisions on the above act. Id. 
rule for time to declare in. 44. 
deciar&tion de bene esse : 

on serviceable process. 47. 
filing and entering. Id. 
time for. Id. 48. 
time for pleading, on serviceable process in. 50. 
service of notices, summonses, rules, and orders in : 
on whom made. 54. 
in what manner ; 4. 

when not requiring personal service. Id. 
after appearance. Id, 
at what time. 54, 5. 
application for rule to compel security for costs in. 58. 
sitting days in, for London and Middlesex. 76, 7. 
notice of trial for London and Middlesex. 77. 

adjournment day in London. 78. 
rule nisi to set aside award, must state the objections thereto. 85. 
notice of taxing costs in. 86, 7. 
EXCHEQUER OFFICE ; 

office hours at. 2, 5. 
EXECUTION; 

writs of, signing and sealing. 88. 

F. 
FEES, 

to prothonotaries, for entry of declarations in C. P., when payable. 1. 
of sworn and side clerks, in Exchequer. Id. 2. 97, 8. 
allowed on taxation of costs : 
for declaration. 45» 6. 87. 
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FEES, 

allowed on taxation of costs : 

for interlocutory judgment* 87. 
drawing issues. Id, 
attending to tax. Id, 
FIAT, 

of judge, for drawing up rule for admission ofproehein amy, in K« B, 5. (i.) 
FIERI FACIAS ; 

signing and sealing. 88. 
FILAZER, 

of Exchequer of Pleas. S. (c.) 



G. 

GOOD JURY; 

rule for, on execution of inquiry, abolished. 6£. 



judge's order for. Id, 
rARDl 



GUARDIAN; 

effect of special admission of. 5. 
rule for admission of, in K. B. Id, (t.) 
judge's order for such admission, in U. P. Id, 



H. 

HABEAS CORPUS; 

time allowed for excepting to bail on. 42. 
HABERE FACIAS POSSESSIONEM; 

pracipe for, unnecessary. 95. 

need not be signed. Id, 96, 
HANDWRITING, 

to written instrument, summons to admit. 83. 
HUNDREDORS ; 

proceedings in actions against. 11. 



L 

IMPARLANCE ; 

in what cases defendant must plead without. 49, 50. 
not to be entered on distinct roll. 74, 5. 
INDORSEMENT, 

on process, of attorney's name, in Exchequer. 14. 
amount of debt and costt : 15. 
form of. 101. 
INFANT; 

efiect of special admission of prochein amy or guardian for. 5. 
INITIALS ; 

effect of describing defendant by, in bailable process. 12^ 
INQUIRY; 
notice of, 

must be given in town. 62. 
term's, when given. Id, 

when defendant, after notice of trial, lets judgment go by default, or demurs 

to deciaralioDf &;c. Id, 63, 
continuance, or countermand of, where given. 68. 
rule for ^ood jury, upon writ of, abolished. 62. 
judgment on, unnecessary. 68, 4. 
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INSPECTION, 

of court rolls. See tit. Court Rolls* 
IRREGULARITY; 

setting aside process, or proceedings, for. 15, 16. 57. 
ISSUE ; 

inserting oyer at head of plea, in making up. 64. 
making up, without giving rule to rejoin. 74. 
entry of, unnecessary, for trial by provito, 79. 

judgment as in case of nonsuit 80. 
ISSUES; 

costs allowed for drawing. 87. 

not allowed to plaintiff on, when found against him. 86. 

of, if found for defendant, to be deducted from plaintiff's costs. Id, 

J. 

JOINDER, 

of several defendants, for distinct causes of action, in one writ 12, IS. 
more than four defendants in one writ, in Exchequer. 13. 

appearance. 19, so. 
JUDGE'S ORDER, 

for appointment of attorney, in Exchequer. 5, 

admission of prochein amy, or guardian, in C. P. 5. (t.) 
second arrest, after nonpros, nonsuit, or discontinuance. 16, 17. 
more than two bail. 20. 
adding one or more bail. 23. (g.) 
render of principal to county gaol, in Exchequer. 28, 9. 
discharge of prisoner, for not declaring, &c 38, 9. 
service of, when made ; 54, 5. 

in Exchequer. 4. 54, 5. 
when drawn up on one or more summonses. 56. 

for entering up judgment in vacation, on warrant of attorney, above on^ and under 

ten years old. 60. 
good jury, on writ of inquiry. 62. 

particulars of demand, may be obtmned before appearance. 65. 
drawing up rule to plead several matters, except in certain cases. 70, 71. 114. 
leave to waive plea. 71, 2. 

scire facias to revive judgment, more than ten years old, in vacation. 89, 90. 
leave to sign judgment, for non-appearance to scire facias, when defendant has 

not been summoned. 90, 91. 
JUDGMENT, 
for plaintiff: 

signing, in action on bail-bond. 35. 

entering up, on old warrant of attorney. 60. 

for nominal damages, on nonpayment of costs, where money is brought into 

court. 68. 
motion for judgment non obstante veredicto, when made. 85. 
by default; 

when signed, after demand of plea. 52. 
rule for, on inquiry, abolished. 63, 4. 
for pleading several pleas, &c. without rule. 71. 
entry of continuances after, unnecessary. 73. 
fee allowed on interlocutory. 87. 

when and how signed, for non-appearance to scire facias, 90, 91. 
for defendant : 

of non pros for not declaring. 42, s, 4. 

replying. 72, 3. 
paying costs, on discontinuance. 75. 
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JUDGMENT, 
for defendant ; 

as in case of a nonsuit; 

notice of motion for, not necessary, 55. 
rule for. Id, 

entry of issue, unnecessary for. 80. 

not allowed, after motion for costs for not proceeding to trial Id» si. 
motion in arrest of judgment, when made. 85. 
notice requiring adverse party to admit copy of. 82, 3, 115. 
rule for unnecessary, after verdict or nonsuit. 84. 
reviving by scire facias, after a year and a day. 89, 90. 
JURISDICTION ; 

time for pleading to. 69. 
JUSTIFICATION, 

of bail. See tit. Bail, 



K. 

KING, 

compounding penal action, when part of penalty goes to. 60, 



L. 
LIABILITY, 

of bail. See tit. Bail. 
LIEN, 

of attorney, on setting off damages or costs. 35. 
LISTS, 

of prisoners supersedeable, to be presented to judges, by marshal or warden. 37, 8. 
LOSING TRIAL. 32. 



M. 

MASTER, 

or deputy clerk of pleas, in Exchequer, office and duties of. 2. id. (c.) 
MEMBERS o/ HOUSE of COMMONS ; 

proceedings in actions against. 11. 
MESNE PROCESS. See tit. Process. . 
MISNOMER; 

effect of, in bailable process. 12. 
MONEY, 

paying into court ; 
rule for : 67. 

form of. Id. 
proceedings for nonpayment of costs, on ; 
by attachment. Id. 6S. 

signing final judgment for nominal damages. 68.' 
costs on, where actions are consolidated. Id. 
MOTIONS; 

notice of, for discharge of prisoner, on stat. 48 Geo. III. c. 123. p. S9* 

to regulate proceedings in Exchequer, on stat. 1 1 Geo. IV. & 1 W. IV. 

c. 70. § 14. p. 40. 
for judgment as in case of nonsuit, unnecessar}'. 53. 
enlarging rule. 55. 
for leave to stick up notice of declaration in ofEce. 49. 
to set aside process, or proceedings, for irregularity. 15, 16. 57. 
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MOTIONS, 

to stay procee<fing8 agfunst bail, pending eitor. 57. 

compel plaintiff to give secunty for costs. 58. 
for leave to enter up judgment on warrant of attorney, above 0ne and under ten 

years old. 60. 

changing, or bringing back, venue. 66. 

attadment, for nonpayment of costs, when money is brought into court 67, 8. 

leave to waive plea. 71, S. 

costs, for not proceeding to trial according to notice. 5. 80, 81. 

judgment as in case of nonsuit. 80, 81. 

view, unnecessary. 82. 

new trial, when made in HUary and Trimly terms. 84. 
in arrest of judgment, or for judgment won obstante veredicto^ when made. 85. 
for idrefadat^ to revive judgment more than ten years old. 89, 90. 

leave to sign judgment, for non-appearance to tdrefadoi^ when defendant has 

not heesa summoned. 90, 91. 
costs on. See tit. Cotts, 



N. 

NEW TRIAL; 

motion for, when made in HUary and Trimty terms. 84. 
costs of first trial, when rule for new trial is silent respecting them. 85. 
NON PROS; 

second arrest after, for same cause. 16. 
judgment of, for not declaring. 42, s, 4. 

replying, &c. 72, 3. 
paying costs, on discontinuance. 73. 
NONSUIT ; 

second arrest after, for same cause. 16, 17. 
judgment as in case of. See tit. Judgment, 
rule for judgment on, abolished. 84. 
NOTICE, 

of appointment of attorney, in Exchequer. 3. 

more than two bail, irregular, unless by order of court or judge. 20. 
bail; 22. 102,3. 
when accompanied by affidavit of justification. 22. 25, 6. 103. 
in Exchequer. 21. 102, 8. 
exception to bail. 22. 25. 103. 

adding and justifying bail, by previous leave of a judge or baron. 23. id. (^.) 104* 
putting in and justifying bail, at same time. 24. 104, 5. 
requiring further time, to inquire after bail. 24. 105. 
of justification of bail, when given. 24, 5. 
form of. 105, 6. 

when put in and excepted to in vacation. 25. 
render of principal to county gaol, in Exchequer. 28, 9. 
writ of error, &c. to prevent supersedeas of prisoner. 37. 8. 
declaration, need not state amount of damages. 48. 

sticking up in office. Id, 49. 
motion ; 

for discharge of prisoner, on stat. 48 Geo. III. c. 123. p. .^9. 
to regulate proceedings in Exchequer, on stat 1 1 Geo. IV. & 1 W. IV. 

e. 70. § 14. p. 40. 
for judgment as in case of nonsuit, unnecessary. 33, 
enlai^ng rule. SS, 
entry of, in book kept at Exchequer office, not required. 54. 
of points intended to be insisted upon on special arguments, in C. P. 55, 6<. 
to proper officer, for compounding penal action. 60. 

K 
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NOTICE, 

of inquiry, must be given in towQ. 6S. 

terra's notice, when given. Id, 

when defendant, after notice of trial, lets judgment go by default, or 

demurs to declaration, &c« Id. 63. 
continuance or countermand of, where given. 68. 
of trial at bar, to officer of court. 76. 
at mn prius : 

to whom given, in countiy causes. 77. 
in Exchequer; 

to whom given. Id, 
when given ; 

in London and Middletex. Id, 78. 
for adjournment day, in London. 78. 
term's notice, when given. Id, 
short notice, in country causes. Id, 
countermand of; 
where eiven. Id, 
when given. 79. 
requiring adverse party to admit copy of judgment, or writ, 6cc. 82, 9. 

form of. 115. 
of taxing costs ; 86. 

in Exchequer. Id, 87. 
in writing a sufficient appearance, by bail or defendant, in ukeJmiM^ 91. 
of exception to bail in error. 93, 4. 



O. 
OFFICE HOURS, 

at Exchequer office. 2, 3. 
OFFICERS, 

of Exchequer of Pleas ; 1, 2. 

rules respecting, and their fees. Id. 
ORIGINAL WRIT; 

essoign or general return day of. See tit. Return days. 

declaring by, in a different county, no waiver of bail. 29. 44, 5. 

recital of unnecessary, in all personal and mixed actions. 45. 

costs not allowed for repeating, in declaration. Id. 
OUTLAWRY; 

process of. See tit. Process. 
OYmi; 

inserting at head of plea, in making up issue, or demurrer book. 64. 



P. 

PARTICULARS, 

of plaintiff's demand ; 

summons and order for, may be obtained before appearance. -65« 
when required by R. T. 1 W. IV. Id. 
form of. 113. 

costs of, when not delivered with declaration* 65. 
copy of, to be annexed to record. 66. 
delivery of, when so annexed, need not be proved. 116. 
of defendant's set off*; 
form of. lis, 14. 
copy of, to be annexed to record. 66. 
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PAUPER, 

may be called upon to pay costs, for not proceeding to. trial, though not dispau- 
pered. 5. 
PEERS; 

proceedings in actions against. 11. 
PENAL ACTION; 

compounding, where part of penalty goes to crown. 60. 
PLEAS AND PLEADING ; 
time for pleading : 
computation of, and when days are reckoned exclusively or inclusively. 10. 50* 
on serviceable process, in Exchequer. 50. 
after delivery of bill of particulars. Id, 51. 
to the jurisdiction. 69. 
in abatement. Id, 
tender, &c. Id. 
delivery of pleadings. 54. 
rule to plead ; 
in action against prisoner, in custody of sherifl; frc. 56. 
unnecessary, after amendment of declaration. 51. 
pleading several matters : 

leave for, how formerly obtained, in K. B. 70. 

in C. P. Id. 
summons for. 70. 114. 

tf&ort ab9tract of intended pleas, &c. to accompany summons. Id, 
judge's order thereon. Id, 
rule for, and how drawn up. 70, 71. 115. 
consequence of pleading without leave. 71. 
signing pleadiims. Id, 
waiving plea. Id, 72. 
rule to reply, when given. 72. 

service of. Id, 73. 
demand of replication, &c. Id, 
what is deemed sufficient. Id, 
PLTJRIES CAPIAS, 

need not be stamped by clerk of warrants. 1 i. 
PRACTICAL FORNIS, 

relating to bail. See tit. Bml, 

in other cases. See the different Titlet to which they relate. 
PRECIPE, 

for process in Exchequer. 14, 15. 
rules entered on, with clerk of rules, &c. See tit. Rules, 
for habere facias possessionem^ unnecessary. 95. 
PRISONERS, 

in custody of sheriff, &c. ; 

render of, to county gaol, on stat. 1 1 Geo. IV. &: 1 W. IV. c. 70. § 22. p. 2S, 9, 
times for appearing and pleading, in actions ap;ainst. 116. 
two copies only of declaration necessary, against. 36, 
giving rule to plead thereon. Id, 
time for proceeding to trial, or final judgment, against. Id. 3t, 
to charge defendant in execution, proceedings need not be entered of record. 37. 
supersedeable ; 

lists of, to be presented to judges, by marshal of warden. Id. 38« 
discharge of such prisoners. 38. 
judge's order for discharge of, for not declaring, &c. Id. 39. 
rule for discharge of, on stat. 48 Geo. IIL c. 1 23. p. 39. 

attorney's presence necessary, on giving warrant of attorney, ot cognovit by. 59< 61. 
PROCESS, 
mesne; 

return days of, by bill, or attachment of privilege. 10. 

k2 
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PROCESS, 

mesne ; j 

/7/uri^« ^opiax need not be stamped by clerk of warrants. 11. , 

effect of describing defendant in bailable, by initials, or wrong name, &c. 12. 
joining several defendants, for distinct causes of action, in one writ. Id, IS. 

more than four defendants in one writ, in Exchequer. 15. 
effect of want of ac etiam, in bailable. Id. 

arrest not allowed in Exchequer, upon writ of attachment, unless for bail- 
able cause of action. 14. 
prtBcipe for, and indorsement of attorney's name on, in Exchequer. Id. 15. 
amount of debt and costs to be indorsed on. 1 5. 
form of indorsement. 101. 
setting aside, for irregularity. 15, 16. 

warrants of attorney, and cognovits, how given by prisoners in custody on. 

59. 61. 
final ; 

^fieri facias, or capias ad satisfaciendum, need not be signed. 88. 

when sealed. Id. 
time required between teste and return of ca. sa, to fix bail. Id. 89. 
habere facias possessionem ; 
prcedpe for, unnecessary. 95. 
need not be signed. Id. 96. 
PROCHEIN AMY, 

effect of special admission of. 5. 
rule for admission of, in K. B. Id. (i.) 
judge's order for such admission, in C. P. Id. 
PROMISSORY NOTES, 
counts on ; 

payee, or indorsee, against maker. 107. , 

indorsee against payee. Id, 108. 

indorser. 108. 
PROTHONOTARIES, 
of Common Pleas ; 

fee to, for entry of delaration, when payable. 1. 
Exchequer of Pleas. 2. ic.) 
PROVISO ; 

trial by. See tit. Trial. 



Q. 



QUASHING 

scire faciaSf costs on. 90. 



R. 



RECOGNIZANCE, 

of bail to the action ; 
in Exchequer. 21. 

when it may be taken out of court. 25. 
scire facias on, where brought. 90. 
of bail in error; 
in what sum : 

generally. 92, 3. 
in debt on bond. Id, 
ejectment. 96. 
REJECTED BAIL ; 

render of principal by, without entering into fresh recognizance. 27. 
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REMOVAL OF CAUSES, 

from Chester or Wales, into court of Exchequer, on stat. 1 1 Geo. IV. & 1 W. IV. 

c. 70. $ 14. See tit Exchequer of Pleas. 
time allowed for excepting to bail, on habeas corpus. 42. 

for giving rule to declare on. Id. 
demand of declaration necessary, before nonpros can be signed on. Id* 
RENDER. See tit. Bail. 
RESIDENCES, 

of bail, description of. See tit. BaU. 
RETURN DAYS; 

essoign, or general. 7, 8, 9, 10. 99. 100, 101. 
particular. 10. 100, 101. 
in writs, how described. Id. 
general table of. 98, 99, 100. 
table of, for 1832. pp. lOO, 101. 
RULES, 
general : 

in King's Bench, Common Pleas, and Exchequer of Pleas. See Table of these 

Rules, in principio, 
in particular cases : 
common ; 

given by master, in K. B. : 

to declare, unnecessary, except on removal from inferior court. 43, 4. 
when given, on such removal. 42. 
reply, when given. 72. 
rejom, in what cases unnecessary. 74. 
for trial by jDrowo, unnecessary. 79. 
entered on pradpe, with proper officer : 
to plead ; 

in action against prisoner, in custody of sheriff, 3cc. 36. 
unnecessary, after amendment of declaration. 51. 
for judgment, on inquiry, verdict, or nonsuit, unnecessary. 63, 4. 84. 
side-bar, or treasury rules : 
for sheriff to return writ. 35. 
bring in body : id. 

plaintiff cannot proceed on bail-bond, pending. 30. 
time to declare; 44. 

in Exchequer. Id. 
paying money into court: 67. 
form of. Id, 68. 
to discontinue the action, after plea pleaded : 73. 

form of. Id. 
to be present at taxing costs. 86. 

for scire faciasy to revive judgment, above seven and under ten years 

old. 89. 
may be obtained on last day of term. 53. 
drawn up, on judge's ^a<, in K. B.; 

for admission ofprochein amy, or guardian. 5. (i.) 
on judge's order, or application of party: 

for good jury, on execution of inquiry. 62. 
to plead several matters. 70. 115. 
for view. 82. 
special ; 

absolute in first instance : 
to declare peremptorily. 44. 

enter up judgment on warrant of attorney, above one and under 

ten years old. 60. 
for scire facias to revive judgment, more than ten and under Jifteen 

years old. 89, 90. 
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RULES, 
special ; 

absolute in first instance : 

formerly rules nisi, in C. P. 

to declare peremptorily. 44. 

for discharge of prisoners, in execution for small debts, on stat. 48 

Geo. III. c. 123. p. 3d. 
copyhold tenant to inspect court rolls. 64, 5. 
to change venue. 66, 
to shew cause : 

for pauper to pay costs, for not proceeding to trial. 5. 
judgment as in case of nonsuit. 53, 

setting aside annuity, or award, must state objections thereto. 57. 83. 
entering up judgment on warrant of attorney, if ten years old or 

more. 60. 
scire facias to revive judgment, more thanjifteen years old. 89, 90. 
enlarging. 55. 
6ervice of, when made. 54, 5. 

in Exchequer. 4. 54, 5. 
not necessary to shew original on, unless demanded, except in cases of attach- 
ment. 55, 



S. 
SCHEDULES, 

of forms of counts, on promissory notes, and bills pf exchange, &c. 107, &c, 
common counts. 111. 
SCIRE FACIAS, 
on judgments : 

rule or order for, to revive judgment, more than ten and under fifteen years 

old. 89, 90. 
if more ^2Xi fifteen years old. Id, 
on recognizance of bail: 

where brought. 90. 
generally : 

costs on plaintiff's quashing his owii. Id, 

judgment, when and how signed, for non-appearance to one. /</. 91. 
appearance, by bail or defendant, on. 91. 
SECURITY FOR COSTS; 

motion for compelling plaintiff to give. 58. 
SERVICE, 

of subpoena^ in Exchequer. 14. 
process, affidavit of. 19. 

x:opv of declaration, on prisoner in custody of shenff, &c. 36. 
declarations, and pleadings. 54. 
rules, orders, and notice?, when made. 54, 5. 

not necessary to shew original rule on, unless demanded, except in cases of at- 
tachment. 55, 
summonses, orders, rules, .notices, &c. in Exchequer : 
oq whom. 54. 
In what manner ; 

when not requiring personal ^rvice. 4. 
after appearance. la. 
when made. 54, 5. 
two summonses, and non-attendance thereon, affidavit of. 56. id. {h.) 112. 
rule for attachment, for nonpayment of costs, where money is brought into 

court. 68. 
rule to reply, &c. deemed a sufficient dqmand of replication, &c. 72, 3. 
^declaration in ejectment, before first day of term. 05, 
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SET OFF, 

attorney's lien, on setting off damages or costs. S5. 
particulars of, copy of to be annexed to record. 66. 113, 14. 
SETTING ASIDE PROCEEDINGS, 
for irregularity. 15, 16. 57. 
rule fltfi, to set aside annuity. 57. 

award. 83. 
SHERIFF ; 

action by, on bail bond, may be brought in any court. 32. 

rules on, in Exchequer, to return process issued out of courts abolished by stat. 
11 Geo. IV. & 1 W. IV. c. 70. 5 14. and to bring in body thereon. 35, 
time allowed to, for returning writ, when rule expires in vacation. Id, 34. 
plaintiff, after ruling, cannot proceed on bail bond, pending rule to bring in body. 

SO. 
attachment against, for not bringing in body. Id. 32. 

when it shall stand as a security. 32. 
proceedings against prisoners, in custody of. See tit. Prisoners. 
SIDE- BAR RULES; See tit. Rules. 

may be obtained on last day of term. 55. 
SIGNATURE of COUNSEL, 

rules formerly drawn up on, now on judge's order, &c. See tit. Rules. 
SITTING DAYS, 

for London and Middlesex, in Exchequer. 76. 
SPECIAL ARGUMENTS, 

notice of points intended to be insisted upon, in. 55, 6. 
STATEMENT, 

of nature of plaintiff's claim, &c., on common counts : 65. 
form of. 113. 
intended pleas, avowries, or cognizances : 70. 
form of. 114. 
STAYING PROCEEDINGS, 

on payment of debt and costs, indorsed on writ or process. 15. 

costs, in one of several actions on bail-bond. 31. 
by bail, pending error. 57. 
until security be given for costs. 58. 
SUGGESTION, , 

for continuing proceedings, in courts abolished by stat. 1 1 Geo. IV. & 1 W. IV. c 

70. § 14. in Exchequer, p. 41. 
SUMMONS, 

form of, for leave to put in more than two bail. 100, 101. 

to add one or more bail. 23. Id, (g). 103. 
adverse party to admit handwriting to, or execution of written instru- 
ment. 83. 115. 
service of, when made ; 54, 5. 
in Exchequer. 4. 54, 5. 
SUMMONS AND ORDER, 

for delivery, or taxation of, attorney's bill. 34* 

correcting suggestion, on stat. 11 Geo. IV. & 1 W. IV. c. 70. ^ 14. p. 41. 
particulars ofplaintiff's demand; 65. 

may be obtained before appearance. Id. 
drawing up rule to plead several matters, except in certiun cases. 70, 71. 114. 
SUMMONSES, 

judge's order, when drawn up on one or more. 56, 
more than two, unnecessary. Id. 

affidavit of service of two, and non-attendance thereon : Id, 
form of. /i, (6.) 112. 
SUNDAY ; 

beginning of term, when day appointed for its commencement happens on. 9. 

return days of writs how a&cted by. Id. 10. 

not reckoned in time allowed for justification of bsul. 24, 5. 
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SUPERSEDEAS, 

of execution, by writ of error, from what time. 92. 
SWORN AND SIDE CLERKS, 

in Exchequer, fees of. I, 2. 97, 8. 
duties of. 2. 
deputies of. Id, 

T. 
TABLE 

of fees, to be taken by sworn and side clerks of Exchequer. 1, 2. 97, 8. 
terms and returns. '9. 98, 9, 100. 
for 1832. pp. 100, lOl. 
TAXATION 

of costs. See tit. CotU. 
TENDER ; 

time for pleading. 69. 
TERMS ; 

what, and when they formerly b^n and ended. 6, 

fixed and moveable. Id, 7. 

duration of, and essoign or general return days in, how fixed and regulated. 7, 8. 

beginning and ending of. 8, 9. 

of, when day appointed for commencement happens on Simddt/, 9. 
essoign or general return days in. 7, 8, 9, 10. 99. 100, 101. 
appearance day in. 10. 99. 101. 
particular return days in. 10. 100, 101. 
return days of, in writs, how described. 10. 
TERMS AND RETURNS; 

general table of. 98, 9, 100. 
table of, for 1832. pp. 100, 101. 
TERM'S NOTICE, 

of inquiry, when given. 62. 
trial, when given. 78. 
TESTE AND RETURN, 

of capias ad satisfaciendum : 

time between, to fix bail. 88, 9. 
TIME; 

office hours, at Exchequer office. 2, 3, 

terms and return days of original writs, &c. 6, &c.: and see tit. Terms and Returns, 
computation of, and when days are reckoned exclusively o^ inclusively. 10. 50. 
for payment of debt and costs, indorsed on process. 15. 
entering appearance, by original. 19. 
transmitting and filing country bail-piece. 21, 2. 
affidavits for obtaining further, to justify, or add and justify, bail. 23. {H,) 
putting in and justifying bail, at same time. 24. 
requiring further, to inquire afler bail. Id, 
for justifying bail ; Id, 25. 

when put in and excepted to in vacation. 25. 
at chambers, in Exchequer. 26. 
render of principal, on last day. 27, 8. 
proceeding on bail-bond. 30, 51. 
returning writ, when rule expires in vacation. 33, 4. 
proceeding to trial, or final judgment, against prisoners. 36, 7. 
discharge of prisoners, on stat. 48 Geo. III. c. 12^. p. 39. 
proceeding in causes removed from courts abolished by stat 1 1 Geo. IV. & 

1 W. IV. c. 70. J 14. pp. 40, 41. 
excepting to bail, on habeas corpus. 42. 
giving nue to declare, on removal of cause. Id. 
declaring. 43. 
signing judgment of nonpros, for want of declaration. 42, 3, 4. 
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TIME; 

rule for, to declare ; 44. 

in Exchequer. Id, 
for declaring de bene esse; 47, 8. 

on serviceable process, in Exchequer. 47. 
pleading : 

on serviceable process, in Exchequer. 50. 
after delivery of bill of particulars. Id, 51. 
obtaining side-bar rules. 53. 
delivery of pleadings. 54. 
service of rules, orders, and notices. Id. 53, 

applying to set aside process, or proceedings, for irregularity. 15, 16, $7. 
staying proceeding against bail, pending error. 57. 
compelling plaintiff* to give security for costs. 58. 
term's notice of inquiry, when given. 62. 
for obtaining particulars of plaintiff^s demand. 65, 
pleading to the jurisdiction, or in abatement. 69. 
giving rule to reply. 72. 

signing judgment of nonpros, for not replying, &c. Id, 
sitting days for London and Middlesex, in Exchequer. 76, 7« 
notice of trial, in Exchequer, for London and Middlesex, 77, 8. 

for adjournment day, in London. 78. 
term's notice of trial, when given. Id, 
short notice of trial, in country causes, vtrhat. Id. 
for moving for new trial, in HUary and Trinity terms. 84. 

in arrest of judgment, or for judgment non obstante v^edicio, 85. 
between teste and return of ca, sa,, to fix bail. 88j| 9. « 
for signing judgment, on non-appearance to one scire facias, 90, 91. 
writ of error a supersedeas, from what. 92. 
for justifying bail in error, when excepted to in vacation, 93> 4. 
service of declaration in ejectment. 95. 
TITLE, 

of affidavits. See tit. Affidavits, 
TREASURY RULES. See tit. Rtdes, 
TRESPASS; 

beginning of declaration in. 45. 107. 
TRIAL ; 

losing, what is meai\t by. 32, 
at bar; 

notice of, to officer of court. 76. 
at nid prills ; 
notice of: 

to whom given, in country causes. 77. 
in Exchequer; 

to whom given. Id, 
when given : 

in London and Middlesex. Id. 78. 
for adjournment day, in London, 78. 
term's notice of. Id, 
shprt notice of, in country causes. Id. 
countermand of notice of: 

xifhere given. Id, 
when given. 79. 
by proviso : 

entry of issue unnecessary ^r. Id. 

rule for, unnecessary. Id, 

when such trial may be had. Id, 80. 



1^8 INDEX. 

u. 

UNDERTAKING, 

to give material evidence, on brining back venue. 69. 
pay costs, in rule to pay money into court. 68. 

to discontinue, after plea pleaded. 73. 

V. 

VACATION; 

notice of justification of bail, when put in and excepted to, in. 25. 

time allowed for returning writ, when rule expires m. 3.7. 

judge's order for entering up judgment, on warrant of attorney, in. 60. 
VARIANCE ; 

declaring by original in a different county, no waiver of bail. 29. 44, 5. 

between ac etiam and declaration, defencfant or bail not discharged by. 29. 46, 7. 
VENUE; 

bail not discharged, by laying it in a different county. 29. 44, 5. 

rule for changing, absolute in first instance. 66, 

bringing back, on undertaking to give material evidence in county where laid. Id. 
VERDICT; 

rule for judgment after, abolished. 84. 
VIEW; 

rule for, how obtained. 82. 
affidavit, or motion fof, unnecessary. Id, 

W. 

WALES. See tit. Removal of Causes, 
WARRANT OF ATTORNEY, 
to prosecute or defend : 

entry of, on what rolL 5. 
to confess judgment : 

attorney's presence necessary on giving, by prisoner. 59. 
leave to enter up judgment on old, how obtained. 60. 
WITNESSES; 

expense of: 82. 

notice, requiring adverse party to admit copy of judgment, &c. Id, 83. 115. 
summons, for admitting handwriting to, or execution of written instrument. 

83. 115. 
WRITS, 

original, and process thereon : 

essoign, or general return days of. 7, 8, 9, 10. 99. 100, 101. 
pluries capias need not be stamped by clerk of warrants. 1 1. 
particular return days of. 10. 100, 101. 
return days of, how described. 10. 
joining several defendants, for distinct causes of action, in one writ. 12, 13. 

more than four defendants in one writ, in Exchequer. 13. 
arrest not allowed upon writ of attachment, in Exchequer, unless for bailable cause 

of action. 14. 
rule for sheriff to return. See tit. Rides, 
notice, requiring adverse party to admit copy of: 82, 3. 

form of 115. 
of execution, need not be signed. 88. 

when sealed. Id, 
time required between tette and return of ca* sa,^ to fix bail. 88, 9. 
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WRITS, 

of error, from what time a tttpenedeas. 92. 
habere fadat pouestionem ; 
pradpe for, unnecessary. 95. 
need not be signed. Id, 96. 
WRITTEN INSTRUMENT; 

summons for adverse party to admit handwriting to, or execution of: 83. 
form of. 115. V 



THE END. 
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